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INTRODUCTION

The Constitution is very important for every country. The Constitution is a set of
rules and rights that every citizen of that country has. Every Constitution has a
structure, it has some powers, and it also provides rights to the citizens of the
country. In the absence of such a guiding set of rights and duties, the modern
governments would be in shambles and its functioning would be severely impacted.
The questions of justice and fairness would also come to the fore. Constitution
becomes the major tool based on which the citizens expect their elected leaders to
function.

Generally, a constitution is expected to lay rules and guidelines related to
the major arms of functioning including the executive, legislature and the judiciary.
Since the form and system of government varies from country to country, it is no
surprise that the constitution too differs from country to country. To know what
fundamental ideals these countries work on, it is crucial to gain knowledge about
their constitutions.

This book, Constitution of Major Countries, is divided into five units that
follow the self-instruction mode with each unit beginning with an Introduction to
the unit, followed by an outline of the Objectives. The detailed content is then
presented in a simple but structured manner interspersed with Check Your Progress
Questions to test the student’s understanding of the topic. A Summary along with
a list of Key Terms and a set of Self-Assessment Questions and Exercises is also
provided at the end of each unit for recapitulation.
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UNIT 1 SALIENT FEATURES OF
BRITISH CONSTITUTION

Structure

1.0 Introduction
1.1 Objectives
1.2 Salient Features of British Constitution
1.3 Executive

1.3.1 The Prime Minister
1.4 Judiciary
1.5 Legislature

1.5.1 The Speaker
1.6 Political Parties in British Constitutional System

1.6.1 Role of Britain’s Party Politics in the Advancement of Parliamentary
Democracy

1.6.2 Characteristics of Party System in Britain
1.7 Answers to ‘Check Your Progress’ Questions
1.8 Summary
1.9 Key Terms

1.10 Self-Assessment Questions and Exercises
1.11 Further Reading

1.0 INTRODUCTION

The executive, the legislature and the judiciary are the central institutions of British
constitutional system. The executive enforces the law as written by the legislature
and interpreted by the judiciary. The Parliament is the supreme legislative body
and possesses ultimate power over all other political bodies in the UK and its
territories. Parliament is composed of two chambers: the House of Commons (the
lower house of parliament) and the House of Lords (the upper house of the
Parliament). The members of the House of Commons are elected by democratic
vote, whereas members of the House of Lords are appointed and they play advisory
roles in the smooth functioning of parliament. Like its constitution, the entire cabinet
system in Britain, consisting of the most important ministers, is a product of
convention. It is headed by the Prime Minister. The leader of the majority party of
the House of Commons is appointed as the Prime Minister. Cabinet occupies the
central place in the political field, and plays a dominant role in the governmental
system. It guides and largely controls the functions of the Parliament.

The House of Lords no longer has the same powers as the House of
Commons under the Parliament Acts of 1911 and 1949 especially when it comes
to blocking general legislation and the passing of financial legislation. The lower
house consists of 650 seats for members known as Members of Parliament (MPs).
In upper house, there are 793 seats for members known as ‘Peers’.
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The judiciary occupies a significant place in a democratic country. In Britain,
the judiciary is headed by the Supreme Court, and underneath are the Courts of
Appeal, the Courts of Session and a system of High Courts, Crown Courts, or
Tribunals depending on the subject in the case. For its excellence, impartiality,
independence and promptness, the British judicial system has earned a high
reputation, both at home and abroad. The concept of the rule of law is one of the
outstanding features of the British Constitution. In British system of government,
political parties are all important because effective power is vested in them rather
than in individuals.

This unit aims at analysing the salient features of British constitution and
discusses in detail the role of the executive, legislature and judiciary. It also explains
the evolution of party system in Britain.

1.1 OBJECTIVES

After going through this unit, you will be able to:

 Understand the features of British Constitution

 Explain the nature and role of Executive in British Constitution

 Examine the role of Legislature in the British constitutional system

 Discuss the role and functioning of Judiciary in British Constitution

 Analyse the evolution and growth of political parties in Britain

1.2 SALIENT FEATURES OF BRITISH
CONSTITUTION

The British Constitution is the system of rules that decides the political governance
of the United Kingdom of Great Britain and Northern Ireland. Unlike other
countries, the British Constitution is not a written document. However, there are
certain constitutional principles that are sacrosanct such as parliamentary
sovereignty, the rule of law, democracy and upholding international law. There are
also certain Acts of the British Parliament that have special constitutional status,
the most important of which is the Magna Carta.

Let us discuss some of the important salient features of the British Constitution.

 Mostly Unwritten and Partly Written: By far the most important
feature of British Constitution is its unwritten character. As stated earlier,
there is no such thing as written, precise and compact document, which
may be called the British Constitution.

 British Constitution is Evolutionary: The British Constitution evolved
over time. It was never framed by any constituent assembly. No precise
date of its birth can be given and no definite body of persons can claim
to be its authors, because it is the product of gradual growth and
development.
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 Flexible Constitution: The British Constitution is flexible in nature. It
can be passed, amended and repealed by simple majority of Parliament
since no distinction is made between a constitutional law and an ordinary
law.

 Unitary: The British Constitution is unitary in nature. This means is that
all powers of the government are vested in the British Parliament, which
is a sovereign body. The executive organs of state are subordinate to it
and exercise delegated powers and are answerable to it.

 Parliamentary Executive: Like India, the United Kingdom has a
parliamentary form of government. The British sovereign who can either
be the King or Queen has no real power or authority. The real power
lies in the hand of the Prime Minister and his or her ministers. The Prime
Minister and the Cabinet Ministers are responsible to the legislature for
their acts and policies. In this system the executive and legislature are
not separated as in the federal form of government

 Sovereignty of Parliament: A significant features of the British
Constitution is the sovereignty of Parliament. The British Parliament can
make, repeal, and amend any law it likes. Unlike in India, the judiciary
have no power to question the validity of a law.

 Rule of Law: Another important feature of the British constitution is the
Rule of Law. This means that all persons are equal before law irrespective
of their position or rank. In addition, no one can be detained or
imprisoned without a fair and proper trial by a competent court of law.

 Mixed Constitution: The British Constitution is a curious mix of
monarchical, aristocratic and democratic principles. The head of state is
a King or Queen which shows its monarchical tendencies. The House
of Lords in the British Parliament gives an idea that .England has an
aristocratic type of government. The House of Common in the British
Parliament reflects actual working of a Full-fledged democracy in this
country. All these diverse political elements have been beautifully welded
together to produce the final effect of perfect representative democracy.

1.3 EXECUTIVE

The Cabinet is ‘the core of the British constitutional system’. It is the most important
single piece of mechanism in the structure of the British Government. It is the
supreme directing authority of the government and the real ruler of Great Britain. It
has been described as the chief glory of the Constitution.

The entire cabinet system like its constitution, has grown into its present
form over the past three centuries or so and is largely a child of chance rather than
that of wisdom. No one meticulously planned its development and yet it has grown.

The Ministers of Crown Act of 1931 legally recognized the institution of the
cabinet. It is today an omnipotent body—an institution of expanding powers.
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Cabinet and the Ministry

Sometimes, distinction is made between the Cabinet and the Ministry. The Cabinet
is only an inner circle of the ministry. A Ministry is a large body consisting of all
categories of the ministers who have seats in the parliament and are responsible to
it. The cabinet, on the other hand, is a small body consisting of the most important
ministers. In other words, all the members of the ministry are not the members of
the cabinet.

There are ministers of different ranks, who vary in nomenclature and
importance. First, there are some sixteen to twenty of the most important ministers,
who are known as the cabinet ministers. They stand at the head of the executive
and decide policies of the government. Second, there are certain ministers who
are designated as the ministers of cabinet rank. These ministers are not the members
of the cabinet, yet they are given the status of the cabinet ministers. They are the
heads of administrative departments, and are invited to attend cabinet meetings
when affairs of their respective departments are under consideration. The number
of this category of ministers varies from government to government, and it is left to
the Prime Minister’s discretion to decide.

Third, there are ministers of states who act like deputy ministers. They may
be appointed in those departments where the work is particularly heavy and involves
frequent visits abroad. These ministers usually work under the cabinet ministers,
and they enjoy a status in between a full minister and a parliamentary security.

Lastly, there are parliamentary secretaries or junior ministers appointed almost
in each department. They are technically not the ministers of the Crown, because
constitutionally, they do not enjoy powers. Their sole function is to help and relieve
their senior ministers of some of their burdens by taking part in the parliamentary
debates and answering parliamentary questions. They also assist their senior
members in their departmental works. They are also known as parliamentary
undersecretaries.

All the above categories of ministers constitute the ministry, and they are
members of parliament and preferably belong to the majority party in the House of
Commons.

The ministry may consist of about sixty to seventy members. It does not
meet as a body for the transaction of business. It does not deliberate on matters of
policy. The duties of a minister unless he is a cabinet minister, are departmental
and individual confined to the respective departments. Policy formulation is the
business of the cabinet. The cabinet meets in a body, but the ministry never meets
does. The ministry is always a larger body, whereas the cabinet is only a smaller
one. The latter is an inner circle within the bigger circle of the former.

Organization of the Cabinet

The first step in the formation of the cabinet is the selection of the Prime Minister.
It is now a well-established convention that the prime minister must be the leader
of the majority party in the parliament.
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As there is a bi-party system, the choice of the Prime Minister is practically
made by the electorate. From a legal point of view, the monarch has to select the
leader of the majority party in the House of Commons as the prime minister. In the
earlier days, the monarch was likely to exercise a real choice in the matter, but
with the development of the bi-party system, he only invites the leader of the
majority party in the House of Commons to be the Prime Minister. Once the
Prime Minister is appointed, all other ministers are appointed by the monarch on
the advice of the Prime Minister. The Prime Minister has a free hand to form the
ministry. Legally, he may not consult anyone, but practically, he consults some of
his leading party colleagues and followers. He should include the senior members
of his party in the Cabinet. He must see that various age groups and interests are
represented.

Further, the members of the cabinet as well as the ministry must be taken
from both the Houses of Parliament. However, the free hand of the Prime Minister’s
information of the cabinet cannot be denied.

It may be pointed here that the prime minister is legally under no obligation
to include any particular person in his cabinet. But in practice, some members of
his party have such status and prestige that their inclusion in the cabinet is most
automatic. The prime minister has a right to reshuffle his cabinet, when he likes.

There are no fixed rules regarding the size of the cabinet. No two cabinets
either have the same size or consist of exactly the same ministers. As a general
rule, the ministers in charge of important departments, such as the Chancellor of
Exchequer, Lord Chancellor, the Secretary of State for Foreign affairs, the President
of the Board of Trade, as well as the ministers of Defence, Labour and Agriculture,
are invariably included in the Cabinet.

In addition to these, a number of other ministers are also included in the
cabinet. The strength of the Cabinet varies, usually, from fifteen to twenty. It is
alleged that a twenty-member cabinet is too large a body to make prompt and
quick decisions. The idea of the war-cabinets during the last two World Wars has
substantiated the above argument. In both the World Wars, the Prime Ministers
Lloyd George and Winston Churchill created the war-cabinet consisting of five
ministers. The five-member war-cabinet was not merely, a committee of the cabinet,
but the final authority regarding the prosecution of the wars.

The idea of an inner-cabinet as a prototype of the war-cabinet was first
proposed in the report of the Haldane Committee on the Machinery of Government.
It would consist of a few members, four or five, and act like a central nucleus
within the Cabinet structure. The inner cabinet is only an informal institution. It
neither supersedes the war-cabinet nor is responsible for any policy. It is more an
advisory body than a policy-making organ.

Features of the Cabinet System

(i) Exclusion of the Monarch from the cabinet: The Monarch does not
attend the meeting of the cabinet. He is neutral, and should not be involved
in political matters. Although all executive actions are taken in the name of
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the Monarch, he practically does nothing. The decisions are taken by the
cabinet, and the Monarch acts on its advice.

(ii) Combination of the executive and legislative functions: The second
essential feature of cabinet system is the close cooperation between the
executive and the legislature. All ministers are the members of parliament.
The Prime Minister and the members of the cabinet belong to the majority
party. As Heads of the Departments, the members of the cabinet control
the executive and as leaders of the majority party, they also control the
Parliament. There is absence of strict separation of powers in a cabinet
form of government.

(iii) Collective responsibility: The collective responsibility of the cabinet is
enforced in the Parliament through various methods like the vote of no-
confidence, vote of censure and refusal to pass government bills. Whenever
the cabinet ceases to enjoy the confidence of the House of Commons, it
may resign or advise for the dissolution of the House of Commons. In case
of dissolution of the House of Commons, a fresh election takes place. Thus,
the collective responsibility has strengthened the solidarity of the cabinet in
the British constitutional system.

(iv) Ministerial responsibility: The British cabinet system is also based on
the principle of the ministerial responsibility. A minister is responsible to the
House of Commons for his acts of omission and commission. Every act of
the Crown is countersigned by at least one minister, who can be held
responsible in a court of law, if the act done is illegal.

(v) Political homogeneity: The members of the Cabinet are preferably drawn
from the same political party. The ministers belonging to the same political
party hold similar views. The cabinet consisting of like-minded persons with
similar objectives can work efficiently with more vigour and greater
determination. Coalition ministry is also a rare phenomenon in the British
constitutional system.

(vi) Leadership of the Prime Minister: Although the members of the cabinet
stand on an equal footing, yet the prime minister is the captain of the team.
Other members are appointed on his recommendation and he can reshuffle
his team any time. He is the recognized leader of the party, and coordinates
and supervises the work of various departments in the government. His
resignation means the resignation of the entire cabinet as well as the ministry.

(vii) Secrecy of cabinet meetings: The members of the cabinet are expected
to maintain complete secrecy with regard to the proceedings and policies of
the cabinet. They take the oath of secrecy as per the Official Secrets Act.
Legally, the decisions taken by the cabinet are in the nature of advice to the
monarch and cannot be published without his permission. Although meetings
of the cabinet may be held anywhere and at any time, they usually take
place each Wednesday in the Cabinet room at 10, Downing Street. In
extraordinary circumstances, there may be frequent meetings of the cabinet.
The emergency meetings may be summoned at any time.
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Functions of the Cabinet

The cabinet occupies the central place in the political field, and plays a dominant
role in the governmental system. It has many functions and we may subdivide them
for our convenience under the following headings:

(i) It decides the national policy: As the real executive, the cabinet defines
the lines of the national policy, and decides how every current problem
which may arise at home or abroad is to be treated.

(ii) It is the principal custodian of executive powers: The cabinet not only
formulates and defines policies, it also executes them. It exercises the national
executive power subject to the approval of the Parliament. All the ministers,
whether they are members of the cabinet or not, have to execute the policies
formulated by the cabinet and implement laws enacted by the Parliament.

The cabinet is also responsible for the appointment of high officers of the
state. The King is a mere nominal executive head, whereas the ministers are
the real executive heads. Thus, the Cabinet is held responsible for every
detail of administrative work.

(iii) It controls and guides the legislative work: The cabinet guides and
largely controls the functions of the Parliament. The ministers prepare,
introduce and pilot legislative measures in the Parliament. They also explain
and urge the members to pass the bills introduced by them. All bills introduced
by the Cabinet are generally passed due to the support of the majority
party in the Parliament. A bill opposed by the cabinet has no chance of
becoming an act. In fact, the cabinet has become a miniature legislature and
it is said that, today it is the cabinet that legislates with the advice and consent
of the Parliament.

(iv) It controls the national finance: The cabinet is responsible for the entire
expenditure of the nation. It decides as to what taxes will be levied and how
these taxes will be collected. It finalizes the budget before it is introduced in
the House of Commons. The Chancellor of Exchequer is an important
member of the cabinet. He prepares the annual budget, and generally, the
budget is discussed in the cabinet before its presentation in the Parliament.
The cabinet has a right to examine the pros and cons of various financial
measures.

     (v) It coordinates the policies of various departments: The government is
divided into several departments and it cannot be a success unless all the
departments work in harmony and cooperation. The proposals of various
departments may be sometimes conflicting and contradictory. Hence, it is
the responsibility of the cabinet to coordinate the policies of various
departments. The cabinet has to prevent friction, overlapping and wastage
in departmental policies and programmes.

1.3.1 The Prime Minister

Prime Minister is by far the most important man in the country. He is also described
as the master of the government. It is the peculiarity of the British Constitution that
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the man who holds such a high office has, strictly speaking, no legal sanction. The
English law is very much silent with regard to the office of the Prime Minister.

Selection of the Prime Minister

The selection of the Prime Minister depends essentially on the monarch. During
the 18th century, the royal choice played an effective role in such election. It was
a well-established rule that the prime minister must be either a Lord or a member
of the House of Commons. All prime ministers since Sir Robert Walpole have
been appointed from one of the Houses.

A convention has been developed since 1923 that the Prime Minister should
belong to the House of Commons. The resignation of Bonar Law in 1923 left the
King to select either Lord Curzon or Stanley Baldwin as the Prime Minister. The
former was a member of the House of Lords, and the latter belonged to the House
of Commons. Lord Curzon had greater cabinet experience than Stanley Baldwin.
But the King finally selected Baldwin as the Prime Minister after due consultation
with the prominent members of the party. As the cabinet is responsible to the
House of Commons and the House of Commons is more powerful than the House
of Lords, it is natural to expect the leader of the majority party of the House of
Commons to be appointed as the Prime Minister.

Functions of the Prime Minister

The functions of the Prime Minister are many and varied. He/she has immense
powers and a considerable amount of prestige, which can be seen from the following
description of his functions:

(i) Formation of the ministry: The Prime Minister forms the ministry. With
the appointment of the Prime Minister, the essential function of the monarch
is over, for it is left to the Prime Minister to select his ministers, and present
the list to the monarch. The Prime Minister has also to select his cabinet
colleagues. The Prime Minister can change the members of the ministry at
any time.

(ii) Distribution of portfolios: The distribution of portfolios is another important
task of the Prime Minister. However, while distributing portfolios, he has to
see that important members of the party do get important portfolios. He
also has to satisfy the aspirants for the important portfolios.

(iii) The Chairman of the Cabinet Committee: Prime Minister is the Chairman
of the Cabinet Committee. He convenes the meetings of the cabinet and
presides over them. He is to fix the agenda of the meetings and it is for him
to accept or reject proposals put by its members for discussion in such
meetings. He may advice, warn or encourage the ministers in the discharge
of their functions.

(iv) Leader of the House of Commons: It is now an established convention
that the Prime Minister should belong to the House of Commons. He
represents the cabinet as a whole and acts as the leader of the House. He
announces the important policies of government and speaks on most
important bills in the House of Commons. He is responsible for the
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arrangement of business of the House through the usual channels. The
members of the House look to him as the fountain of every policy.

(v) Chief coordinator of policies: Prime Minister is the chief coordinator of
the policies of several ministries and departments. He has to see that the
government works as an organic whole and activities of various departments
do not overlap or conflict with one another. In case of a conflict between
two or more departments, the Prime Minister acts as the mediator. He irons
out conflicts among the various ministries and departments. Thus, he plays
a major role in coordinating the policies of the government.

(vi) Sole adviser to the Monarch: Prime Minister is the sole adviser to the
monarch. You must already know that he is the only channel of communication
between the monarch and the cabinet. The prime minister advises the
sovereign in matters of appointment and any other matter of national
importance. He recommends the names of persons on whom honours can
be conferred. He is also responsible for a wide variety of appointments,
and exercises considerable patronage. He also has the power to advise the
King to create peers. Thus, he has a legal right of access to the sovereign,
which other members of the cabinet ordinarily do not possess. For this
reason, he frequently visits the Buckingham Palace to meet the monarch.

(vii) Leader of the nation: Prime Minister is not only the leader of the majority
party but also the leader of the nation. A general election in England is in
reality an election of the Prime Minister. He should feel the pulse of the
people, and try to ascertain genuine public opinion on matters which confront
the nation. His appeal to the people in critical periods saves the nation.

(viii) Power of dissolution: Prime Minister possesses the supreme power of
dissolution, and it is his sole right to advise the monarch to dissolve the
House of Commons. In other words, the members of the House of Commons
hold their seats at the mercy of the prime minister. It is difficult to imagine a
situation in which the monarch can refuse dissolution to a prime minister.
Nevertheless, the Prime Minister should consult the cabinet before advising
for dissolution.

(ix) Other powers: Prime Minister possesses wide powers of patronage,
including the appointment and dismissal of ministers. A large number of
important political, diplomatic, administrative, ecclesiastical and university
appointments are made by the monarch, on his recommendations. He may
occasionally attend international conferences. He meets the Commonwealth
Prime Minister in regular conferences. He may meet the Heads of other
Governments at the summit talks and discuss international problems. Prime
Minister often discharges these functions without consulting the cabinet.
However, the solidarity of the cabinet and the prestige of the Prime Minister
should be always reconciled.

Doctrine of the Prime Ministerial Government

In view of the vast powers exercised by the Prime Minister, some critics observed
that there is prime ministerial form of government in England. Late British Labour
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Party Politician R. H. S. Crossman wrote, ‘The post-war epoch has seen the final
transformation of cabinet government into Prime Ministerial Government.’ Under
this system, the cabinet which is a ‘hyphen which joins, the buckle which fastens,
the legislative part of the State to the executive part’ becomes one single man.
Even in Watter Bagehot’s time, it was probably a misnomer to describe the Premier
as Chairman, and primus inter pares (first among equals). His right to select and
remove his own cabinet, his power to decide its agenda, his right to announce its
decisions and to advice the monarch for dissolution, his power to control the party
members for the sake of discipline—all this has given him near presidential powers.
Every cabinet minister has become, in fact, the prime minister’s agent or his assistant.
No minister can take an important move without consulting the prime minister. It
may be said that the cabinet has become a Board of Directors and the prime
minister is like a general manager or a managing director. Important policy decisions
are often taken by the prime minister alone, or after consulting one or two cabinet
ministers. The repeal of the Corn Laws in 1846 was done by the personal initiative
of Robert Peel. The invasion of the Suez Canal in 1956 was decided by Anthony
Eden in consultation with his few colleagues, and the cabinet was informed at the
last moment before Israel attacked Egypt. Harold Wilson reached the final decision
to dissolve the House of Commons in 1966 without consulting the cabinet. Once
the prime minister announces his policy or takes a step, his followers have little
chance to oppose him, for it may endanger party solidarity and stability of
government.

Herbert Morrison and some other critics refute the thesis of the establishment
of prime ministerial government in England. They hold the view that ‘the Cabinet is
supreme’ and the prime minister is not the master of the cabinet. He cannot ride
roughshod over the desire of the cabinet. As the captain, he must carry the whole
team with him. A team is weak without a captain, and there can be no captain
without a team. Both should work in mutual cooperation and perfect harmony.
Hence, the prime minister is like an executive chairman.

The preceding two views seem to be extreme ones, and the real truth lies in
between these two views. The prime ministerial powers change with political
circumstances and with the concerned personalities. Prime Minister is, no doubt,
more powerful than any cabinet minister. But it cannot be said that he is more
powerful than the whole cabinet. After all, he has to carry the whole cabinet with
him.

Check Your Progress

1. What is the ‘core of the British constitutional system’?

2. What is the difference between Cabinet and Ministry in Britain?

3. What role do parliamentary secretaries play in the ministry?

4. How is the Prime Minister selected?

5. Who has the power to dissolve the House of Commons?
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1.4 JUDICIARY

The judiciary occupies a place of pride in a democratic country. If a democratic
government is to be effective, it is essential that laws passed by the legislator
should be applied and upheld without fear or favour. Professor Laski has said that
the Acts of Parliament are not self-operative and, hence there is need for a judicial
organ to see its operation. US (Scottish born lawyer) Alexander Hamilton opined
that ‘laws are a dead letter without courts to expound and explain their true meaning
and operation’. Thus, there are courts of law in all democratic countries and England
is no exception to it.

The present day organization of the British judiciary is relatively modern.
Though the courts themselves are much older, yet they are entirely reconstituted
by the Judicature Acts of 1873-1876, as amended by the Act of 1925. Prior to
1873 the judicial organization of England was in a state of chaos, with numerous
courts possessing special functions, following procedure and overlapping
jurisdictions. The Acts of 1873 reorganized the courts and simplified the judicial
procedure.

The Rule of Law is the basis of the British constitutional system. There are
three kinds of law in England namely, common law, statute law and equity law.
The courts in Britain administer these three types of law without any fear or favour.
Except for statutes, common law and equity are based on traditions, customs and
morality as decided by the judiciary. It is an accepted principle of the British
judicial system that a decision given by a judge shall be applicable in all similar
cases, unless it is set aside by a judge of a higher court or until an Act of Parliament
settles the issue.

Salient Features of the British Judicial System

The salient features of the British judicial system are as follows:

(i) Impartiality and independence of the courts: The first thing to be noted
in British judiciary is high reputation for fairness, impartiality and
incorruptibility. The judges are free to pronounce judgment without fear
and favour. The Act of Settlement of 1701 provides that the judges in Great
Britain hold office on account of good behaviour and not due to the pleasure
of the executive. Thus, there is a great tradition of administration of justice
without fear or favour.

(ii) Absence of judicial review: In England, there is no judicial review and as
such the judiciary cannot declare any act of Parliament as ultra vires. The
case is just the opposite in America. Due to parliamentary supremacy in
England, the parliament can pass any law and no court can question its
authority.

(iii) Absence of separate administrative court: There are no separate
administrative courts in England, as found in France and other continental
countries. In France, there are two types of law, ordinary and administrative,
and two types of court, administrative and ordinary respectively. The
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administrative persons are tried by administrative law in administrative
courts. There is no such distinction between officials and ordinary citizens
in England and all are subject to the same court of law.

(iv) Absence of uniform judicial organization: There is no uniform judicial
system throughout the country. There is one set of court in England and
Wales, another for Scotland and still another for Northern Ireland.
Sometimes each court has its own peculiar procedure and practices. The
Judicature Acts of 1873-76 tried to bring uniformity, but failed to achieve a
uniform judicial organization throughout the country.

(v) Jury system: The prevalence of jury system is a salient feature of the
British judicial system and in the trial of grave crimes; a jury trial may be
demanded in all courts of England except the lowest and highest court.
England is the classic home of the jury system. The charge in a case is
framed by the judicial official and the trial is held by the judge with the
assistance of jury. The juries have revealed impartiality, fearlessness,
knowledge and common sense and have given decisions against the
government.

(vi) Integration of courts in England and Wales: The courts of England and
Wales were different organizations having different conflicting procedures
and jurisdiction. Now the entire judiciary has been reconstructed and brought
under the control of the Lord Chancellor. Thus, there is integration of the
judicial systems of England and Wales. The judicial system has been made
simple and inexpensive as far as practicable.

(vii) Guardian of individual liberty: The courts in England are the custodians
of the liberty of the people. Liberties of the people are guaranteed not by
parliamentary acts but by the common law of the land. The concept of rule
of law pervades in all spheres of judicial organization.

(viii) High quality of justice: English people are proud of the high quality of
justice dispensed by their courts. Cases are heard and decided in open
court. The judges show a high order of independence, ability and integrity.
There is a quick disposal of cases. The rules and procedures are also simple
and logical. Independent attitude of a judge is deeply rooted in the British
judicial system. The judges are not influenced by any consideration except
that of justice and impartiality. Courts in England ‘do not tolerate the
pettifogging dilatory, hair splitting tactics which lawyers are so freely permitted
to use in American halls of justice. The judge rules his court room, pushes
the business along, and declines to permit appeals from his rulings unless he
sees good reason for doing so.

Organization of the British judiciary

The Anglo-Saxon judicial system is the oldest in the world. It has been influenced
very much by other judicial systems of the world. Just as there is no written
constitution in England, there is no rigid written code of law. The British judicial
system has evolved and as such there is no single form of judicial organization
throughout the country. In recent times, attempts have been made to reorganize
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the judicial system to a certain extent. The Judicature Acts, 1873-76 were the first
attempt to organize the judicial system in modern times. These Acts set up a
Supreme Court of Judicature consisting of the High Court of Justice and the Court
of Appeal. The Act of 1925 and the Court Act, 1971, made few changes in its
organization.

The courts in Great Britain are broadly divided into two categories—civil
and criminal. This division is almost common in all judicial systems of the world.

1. Criminal Court: The various aspects of the criminal court are
mentioned below:

(i) Justices of Peace: The lowest criminal court is the Justices of
the Peace. When a person is charged with a crime he is brought
before one or more Justice of the Peace (J. P.) or in the large
towns, before a Stipendiary Magistrate for trial. The Justices of
Peace are honorary persons and are appointed by the Lord
Chancellor. They do not have legal training. They are layman
appointed from all classes of people in society. The Stipendiary
Magistrates are not honorary persons. They are appointed by
the Secretary of States for Home Affairs and they receive regular
salaries or stipends from their respective boroughs or urban
districts. They are required to be barristers of seven years standing
and they are appointed in the name of the Crown.

The Justices of the Peace and Magistrates have jurisdiction over
minor crimes which are punishable by a fine of not more than
twenty shillings or by imprisonment for not more than fourteen
days. Serious cases are tried by a Bench of two or more Justices
who work in a Bench. It is called a Court of Petty Session which
can impose a fine, of not more than 100 pounds or in some
specified cases 500 pounds or a period of imprisonment upto
six months and in some cases one year. If the punishment is
more than three months imprisonment, the accused may demand
a trial by jury.

(ii) Court of quarter session: The Court of Quarter Session is the
next higher court in civil matters. Appeals from the lower court
may be taken to this court. It consists of two or more justices
from the whole country. In a large town it is presided over by a
single magistrate. As this Court meets four times a year, it is
known as the ‘Quarter Session’. It exercises original jurisdiction
over serious criminal cases and, in fact, is the court in which
most of the serious cases are tried.

(iii) Court of Assizes: The Courts of Assizes are held in county
towns and some big cities thrice in a year. These courts are
branches of High Court Justice. Each such court is presided by
a judge or often two judges of the High Court of Justice who go
around on circuits. The entire country has been divided into eight
circuits. The Court of Assize functioning in London is called
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‘Central Criminal Court’ and in popular language it is known as
‘Old Bailey’. The jurisdiction of the Assizes includes all the grave
offences like armed robbery, kidnapping, murder, etc. The Assize
Court is assisted by a Jury of twelve countrymen and the Jury
gives its verdict. Whether the accused is guilty or not if the jury
finds the accused is not guilty, he is forthwith discharged. If he is,
on the other hand, found guilty, the Judge decides the punishment.

The accused may appeal to the Court of Criminal Appeal against
the judgment of Quarter Sessions or the Assizes. This Court
was set up in 1907, and before that there was no provision of
appeal in criminal cases. This court consists of Lord Chief Justice
and not less than three judges of the Queen’s Bench. The Court
meets without a jury in London. If the Court finds that there has
been a serious lapse of justice, it can modify the sentence or
even quash the conviction altogether. The Judgment of the Court
of the Criminal Appeal is final except in rare instances when an
appeal can be made to the House of Lords upon a point of law
and when the Attorney General gives a certificate that the case is
set for appeal.

2. Civil Court

(i) County court: The county court is the lowest court on the civil
side. It decides cases in which amount involved is not more than
500 pounds. It is presided over by a judge who may take
assistance of a jury, if necessary. Its procedure is very simple. At
a place where a county court sits, there is an official known as
the registrar who disposes of the great majority of cases by
influencing withdrawals or effecting compromises, without ever
referring them to the Judge at all. It may be noted that the county
courts are not the part of county organizations and the area of
their jurisdictions is a district which is small than a county and
bears no relation to it. The Judges and Registrars of the country
courts are paid their salaries out of the national treasury and
hold office during good behaviour.

(ii) Supreme Court of Judicature: The next tier above the county
courts is the Supreme Court of Judicature which is divided into
two branches:

(a) High court of justice

(b) Court of appeal

High Court of Justice

The high court of justice has three divisions:

 The Queen’s Bench Division

 The Chancery Division

 The Probate, Divorce and Admiralty Division or the Family
Division as renamed in 1971
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In each of these divisions, judgment is made by a bench,
consisting of one or more than one judge. The Queen’s Bench is
presided over by the, Lord Chief Justice of England having twenty
other judges. It hears majority of cases including the common
law cases which are referred to the high court.

The Chancery Division is presided over by the Lord High
Chancellor having five other judges. It hears the cases which
formerly belonged to the Courts of Equity or it deals with such
cases in which the remedy or law is inadequate.

The probate, divorce and admiralty division is presided over by
a president with seven other judges. They hear particular type of
cases involving above three subjects. This division is known as
the family division since 1971.

Any of the judges mentioned above may sit in any, division and
all may apply common law or equity with restriction to their
sphere of duty.

(iii) The Court of Appeal: The court of appeal is an appellate
authority against the judgments of the county courts and three
divisions of the high court. Appeals are made only on substantial
questions of law and not on mere facts. The court of appeal
meets in two or three divisions or occasionally all Lord Justices
sit together in very important cases. In the Court of Appeal no
witness is given and there is no jury also. For appealed cases
the Court sits in trial. The Lord Chancellor is its president. The
House of Lords may hear appeal against the judgment of the
Court of Appeals. Thus, in the civil side there are county court,
high court, court of appeal and House of Lords which are the
highest court of appeal.

(iv) The House of Lords as the Highest Appellate Court: The
House of Lords is not only a legislative body but also a powerful
judicial organ. It is the highest court of appeal both in civil and
criminal cases in England. When the House of Lords exercises
its judicial function, the whole House never sits as a court. It is a
convention that the appeals are heard by the Lord Chancellor
and nine Law Lords. The Lord Chancellor is the presiding officer.
He is also member of the Cabinet. The Law Lords are men of
high judicial calibre who are made Life Peers by virtue of judicial
eminence. These ten Lords exercise highest appellate judicial’
power in the name of the House of Lords. They sit and give
judgment at any time, regardless whether Parliament is in session
or not.

Judicial Committee of the Privy Council

The discussion on the British judicial system would be incomplete without reference
to the judicial committee of the Privy Council, which is the final court of appeal in
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cases which come from the courts of the colonies and from certain of the dominions,
as well as from the ecclesiastical courts in England. The judicial committee of the
Privy Council is not a court in the usual sense of the term but only an administrative
body to advise the Crown on the use of its prerogative regarding appeals from the
courts of the colonies and Commonwealth. It consists of the Lord Chancellor,
former Lord Chancellors, nine Law Lords, the Lord President of the Privy Council,
the Privy Councillors who hold or have held high judicial offices and other judicial
persons connected with overseas higher courts. As it is a committee consisting of
eminent persons, it is best competent to hear appeal on legal matters and advises
the Crown on such matter. It consists of about twenty jurists but most of its work
is done by the Law Lords of the House of Lords. The appeal goes straight forward
to the judicial committee which advises the Crown to accept or reject it. There is
no appeal against its decision. The committee has a special function. In time of
war it acts as the highest court in naval prize cases.

The British Judicial System has earned a high reputation, both at home and
abroad for its excellence, impartiality, independence and promptness. Legal
profession in England is held in high esteem and attracts the best talents of the
country. The concept of the Rule of Law pervades in their legal system.

Rule of Law: A Citadel of Liberty

One of the outstanding features of the British Constitution is the concept of the rule
of law. Human dignity demands that the individuals should have certain rights and
freedom. In most democratic countries, rights and freedoms are guaranteed and
protected by the constitution. In the US and India the constitutions work like
watch-dogs and protect the individual freedom and rights. In England there is
neither a written constitution nor a bill of rights to act as a safeguard of individual
liberty. However, England claims to be the classic home of democracy and British
people enjoy their rights and freedom without any fear or favour like all free citizens
of democratic countries.

The citadel of liberty of the people in Great Britain is the rule of law. John
Locke, a liberal British political philosopher of the 17th century, wrote, ‘where
law ends, tyranny begins.’ British history is replete with tyranny and absolutism
and, hence people and Parliament are always eager to preserve the liberty of the
people through the rule of law. Though there are no written constitutions and bill of
rights, the concept of the rule of law is carefully maintained and scrupulously adhered
to by the people in Great Britain. Prima facie, the rule of law means that it is the
law of England that rules and not the arbitrary will of the ruler. Lord Hewart defined
the Rule of Law as ‘the supremacy of predominance of law as distinguished from
mere arbitrariness.’ Towards the end of the 19th century, Prof. A. V. Dicey gave
the famous exposition of the idea of the rule of law. He considered it to be the
fundamental principle of British constitutional system and gave a lucid and vivid
description of the concept rule of law.

According to Dicey, rule of law involves the following three distinct
propositions:

(i) ‘No man is punishable or can be lawfully made to suffer in body or
goods, except for a distinct breach of the law established in the ordinary
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legal manner before the ordinary courts of the land.’ It implies that
nobody in England can be punished arbitrarily simply because the
authority wants him to be punished. A person can be punished only on
the distinct breach of law. It also implies that nobody will be deprived
of his life, liberty and property except by the verdict of the courts of
law. The courts of law are the custodians of life, liberty and property
of the people. England Courts are open in England and judgments are
delivered in open courts.

(ii) ‘Not only is no man above the law, but every man, whatever his rank
or condition, is subject to the ordinary law of the realm and amenable
to the jurisdiction of the ordinary tribunals.’ Here according to Dicey,
the Rule of Law means equality before the law or equal protection of
law. Nobody is above the law. All citizens irrespective of any distinction
are equal in the eyes of law and are subject to the same courts of law.
Dicey observes, ‘With us every official from the Prime Minister down
to a constable is under the same responsibility as any other citizen.’
This minimizes and checks the tyranny of the government. This perfect
equality before law is in contrast to the system of administrative law
that prevails in France and other countries of the continent. There are
no separate administrative courts to try the administrative officials in
England.

    (iii) ‘The general principles of the constitution are the result of judicial
decisions determining the rights of private persons in particular cases
brought before the courts.’ The third meaning of the Rule of Law as
Dicey explains is that the legal rights of the British people are not
guaranteed by any constitutional law, but assured by the Rule of Law.
Dicey observes, ‘The constitution is the result of the ordinary, law of
the land.’ He further writes, ‘With us, the law of the constitution, the
rules which in foreign countries naturally forms part of a constitutional
code, are not the source, but the, consequence of the rights of individuals
as defined and enforced by the Courts. The rights of the citizens in
Great Britain are protected not by the constitution, but by the judicial
decisions, free access to the courts of law is a guarantee against
wrongdoers.’

Thus, judiciary has a great contribution in the protection of the liberties of
the people. It is true that the parliament can at any time put those rights and liberties
in statutes. To cite an example, the Habeas Corpus Act of 1679 guaranteed the
citizens the right against unlawful arrest and detention. It is equally true that the
parliament can, at any time, limit or repeal any right of the people, based on the
statute or common law. In times of national emergency, such as war, the parliament
limits and restricts the freedom of the people by passing an ordinary law like the
Defence of the Realm Act of 1914 or the Emergency Powers Act of 1939.

In the ultimate analysis, rights and liberties of the people in Great Britain are
protected not by law, but by the Rule of Law. The Rule of Law is based on long
tradition and strongly supported by public opinion. It has been observed that
although at first glance, civil liberties seem to enjoy no such sheltered position in
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Britain as in the United States and some other countries, they are both in law and
practice, as secure as anywhere else in the world.

Hence, the rule of law is the product of centuries of struggle of the British
people for the recognition of their rights and freedom. In Great Britain, the law is
supreme and the constitution is the result of the ordinary law of the land and its
general principles have evolved from the rights of persons as upheld by the courts
in various cases. This is a great contrast with many a written constitution in which
the rights of the citizens are declared. The rights declared and guaranteed by
written constitutions in other democratic countries, are well-secured and protected
in Great Britain.

Criticisms of Dicey’s exposition

Dicey’s exposition of the Rule of Law is subject to various criticism. He was
subjective in his approach and viewed the constitution on the background of the
liberal philosophy of the Whigs. His book, The Law of the Constitution, was
published in 1885. No doubt it is a scholarly work, but it contains the remnants of
the Laissez-Faire philosophy. Dicey himself was a liberal and was unaware of
planned economy and welfare state. The emergence of welfare state has
necessitated the grant of discretion and power to government officials. There is
tremendous proliferation of the state activities. The Parliament neither has time nor
competence to deal with the immense problems of the modern state. Hence, there
is increasing use of delegated legislation, consequently leading to granting more
discretionary powers to government officials. Lord Hewart has condemned it as
new despotism but it seems inevitable in recent times. Dicey is not aware of
emergence of the modern powerful state. Thus, the concept of the rule of law, as
interpreted by him, cannot be strictly applicable in modern Great Britain.

Sir lvor Jennings is also a strong critic of Dicey’s concept of the rule of law.
He criticized Dicey’s concept of equality of law as too ambiguous as well as an
ambitious phrase. Perfect equality is neither possible nor desirable. What Dicey
suggests by equality, according to Jennings, is that an official is subject to the same
rule as an ordinary citizen. But even this is not true in England. There are certain
privileges and immunities granted to the public officials and these are not granted
to the ordinary people. For instance, the police have a right to enter an individual’s
house with the intention to search the premises, if the particular individual is a
suspect in a case. However, despite being a citizen, every person does not have
the right to do so.

Thus, the powers of the private citizens are not the same as the powers of
the public officials. Dicey was not aware of volumes of statutory laws, by-laws
and orders which are found today. The members of various groups and associations
are often punished by statutory bodies. To cite another example, the General
Medical Council, which is the statutory body, can punish any member of the medical
profession for unprofessional action and ultimately may remove his name from the
medical register. Thus, persons are first subject to group and professional laws
and finally subject to the laws of the land.

According to Jennings, the phrase, ‘equality before law’, implies that among
equals the law should be equally administered. Their right to sue and to be sued, to
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prosecute and to be prosecuted for the same kind of action should be the same for
all persons irrespective of any distinctions. Further, there can be no complete
equality before the law, while the rich will engage a better lawyer than the poor. Of
course, the Legal Aid Scheme of the British government has done something to
help the poor.

Dicey’s assumption that the constitution is the result of ordinary law of the
land is erroneous. Once the theory of parliamentary sovereignty is admitted, there
is no doubt that the parliament can reverse the decisions of the courts. Even the
parliament can do it with retrospective effect and there, seems to be no remedy
against it to save public opinion. Dicey’s exposition of the Rule of Law is only a
mere eulogy of the British system, with a view to condemning the French system
of administrative law. What Dicey thought was that the Rule of Law should be
accepted as a principle of policy. Jennings does not accept even this contention. In
his analysis, Jennings does not deny the concept of Rule of Law but he denigrates
it. He writes, the truth is that the Rule of Law is apt to be rather an unruly horse. If
it is a synonym for law and order, it is a characteristic of all civilized states.

If it is merely a phrase for distinguishing democratic or constitutional
government for dictatorship, it is wise to say so. Further, if the Rule of Law means
that power must be derived from law, most of the modern states have it. Thus,
there is no precise definition of the Rule of Law. Dicey viewed the concept of the
Rule of Law in the 19th century liberal background. Dicey was a liberal lawyer.
His interpretation of the Rule of Law is much subjective. The Rule of Law does
not guarantee democracy; rather it is a feature of democracy. It is a sine qua non
of free and democratic society.

Great Britain is considered to be a classic home of the Rule of Law. In spite
of the above limitations, the Rule of Law is considered to be a democratic
embellishment. It is true that its content has undergone some transformation in
recent times, yet it acts like a bulwark of the British liberty. Freedom is truly a part
of the British way of life and nobody likes to part with it. What the Rule of Law
implies today is that freedom of the individual should be restrained only under the
authority of law. Justice should be available to all irrespective of any distinction.
The Rule of Law is not dead today. It still remains as a principle of the British
constitutional system and inspires not only the people of England but also the
people of the world. According to a modern critic, it involves the absence of
arbitrary power, effective control and proper publicity for delegated legislation,
particularly when it imposes penalties, that when discretionary power is granted,
the manner in which it is to be exercised should as far as practicable be defined,
that everyman should be responsible to the ordinary law whether he be a private
citizen or a public officer, that private rights should be determined by impartial and
independent tribunals; and that fundamental private rights are safeguarded by the
ordinary law of the land. No doubt, the Rule of Law is a prized concept in the
British Constitution, and the British people are very proud of it as it acts like the
citadel of their liberty. Of course, in the ultimate analysis, public opinion acts as the
protector of liberty.
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The rule of law would be valueless, if people do not resist arbitrary and
discretionary laws. As Late American Judge Learned Hand in a classic observation
said ‘Liberty lies in the hearts of men and women; when it dies there, no constitution,
no law, no court can even do much to help it’. While it lies there, it needs no
constitution, no law, and no court to save it. What is said about liberty is that this
classic statement holds equally true in all democratic countries of the world.

Check Your Progress

6. What are three kinds of law in England?

7. How does the jury system work in the British judicial system?

8. How do the Courts of Assizes function in England?

9. Which judicial organ is the highest court of appeal in England?

10. Mention some important criticisms against Dicey’s exposition of the Rule
of Law.

1.5 LEGISLATURE

The British Parliament is the oldest legislative institution in the world. It is one of
the best representative assemblies of the world. It still upholds the theory of the
supremacy of ballot. This Parliament meets in the Palace of Westminster.
Incidentally, the parliamentary form of government of England is the oldest in the
world.

Origin and Growth of Parliament

Etymologically, the word ‘parliament’ has been derived from the Latin word parle,
which means consultation. In the beginning, the British monarch, who was the
embodiment of the legislative, executive and judicial powers, found it convenient
to consult with the Lords, Barons and the Commons for raising money. Its root
can be traced to the Magnum Concilium (Great Council) of the Norman period.
Simon de Montford first used the word ‘parliament’ in 1265, and Edward I
summoned the famous ‘Model Parliament’ in 1295.

Bicameralism is an accident in British constitutional history, for in the ‘Model
Parliament’ of 1295, the Barons and clergy refused to sit with the common people.
Hence, two houses were created: the House of Lords and the House of Commons.
Initially, the House of Lords was more powerful, but with the extension of franchise
which started with the passage of the first Reform Act of 1832, the House of
Commons became a popular and powerful chamber. During the period of 1832–
1971, there were several Reforms Acts which gradually granted every person of
eighteen years in age the right to vote and this paved the way for completing the
process of democratization of Parliament.
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Powers and Functions of Parliament

The Parliament is a sovereign body. It has the right to make or unmake any law,
and the judiciary has no right to override or set aside its act. The Parliament in
general enjoys the following powers:

(i) Law-making powers: The Great Britain has a unitary form of government,
and hence, both Houses of Parliament have the power to make law for the
whole country. It is the principal function of the Parliament. In actual practice,
it has neither time nor competence and hence the initiative is left in the hands
of the cabinet. The cabinet dominates both in legislative as well as in executive
fields. Further, in the legislative sphere, the House of Commons has more
powers than the House of Lords.

(ii) Financial power: The Parliament is the guardian of national finance. It may
be pointed out here that it was largely on the question of money that the
battle was fought between the King and Parliament. Finally, it was settled
that Parliament has the supreme authority in the financial field. Here, the
House of Commons is more powerful, and as per the provision of the
Parliament Act 1911, the House of Lords can delay money bills for a
maximum period of one month. Money bills can be first introduced only in
the House of Commons.

(iii) Control over the executive: The responsibility of the executive to the
legislature is the very basis of the parliamentary form of government. The
cabinet in England is responsible to the Parliament. Here again, it is the
House of Commons, and not the House of Lords that exercises effective
control. The House of Commons may remove a cabinet out of power by a
vote of no confidence. It may reject a bill or a budget proposal of the
cabinet. Its members have a right to ask questions to the ministers. They
move the vote of no confidence or vote of censure against the government.

(iv) Grievance ventilation: The Parliament is a forum for deliberation on
questions of public importance and the ventilation of public grievances. It is
the mirror of the nation. Whatever happens in the various parts of the country
can be discussed in it. That is why it is often described as ‘a nation in
miniature’.

(v) Educative functions: Besides the function of exercising control over the
executive, the Parliament also performs educative functions. Its debates
provide valuable political education to the people and create a process of
awareness among them. Newspapers, radio and televisions give maximum
publicity to its debates. It helps to educate and formulate public opinion in
the Great Britain. It provides an opportunity to the opposition to criticize
the government.

(vi) Miscellaneous functions: The Parliament protects the rights and privileges
of its members. It provides a training ground for the future parliamentary
leaders and ministers. Its members, particularly the members of the House
of Commons, have to demonstrate talent, ability, wisdom and practical
statesmanship.
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Bicameralism and the Parliament

As you have learnt earlier, the Parliament of Great Britain is bicameral in structure.
It consists of the following two houses:

 House of Commons

 House of Lords

The House of Commons is the popular chamber whose members are elected
directly by the people. It has been aptly described as the ‘most characteristic
institution of British democracy’. It consists of elected representatives of the people
who represent the nation as a whole. The House of Commons is now purely an
elective body, and it has attained its present status through a long process of
democratization. Free election is now an essential basis of the British democracy.
The House of Commons at present consists of 635 members. These members are
elected for a period of five years from single member constituencies, arranged on
a geographical basis. If the House is dissolved earlier, there may be fresh election
before the completion of the terms. The tenure of the House normally does not
extend beyond five years, but it can be extended in great national crisis such as
wars and emergencies. The House of Commons elected in 1910 continued to
work till 1918 due to First World War, and one elected in 1935 continued till
1945 during Second World War.

The House of Lords is the oldest upper House in the world. As a second
chamber, it has been in continuous existence for more than one thousand years.
This House consists of more than one thousand Peers of Lords. The term ‘peer’
means an equal, and originally, it referred to the feudal tenants-in-chief of the
monarch. These tenants in chief more or less enjoyed equal privileges, and they
were summoned by the King to be present when a new Parliament met. It became
customary that when a new Parliament met, the King used to summon the same
old peers who had sat in an earlier one, or if in the meantime, they had died, for
their eldest sons. Thus, peer ship became hereditary under the law of primogeniture,
where the eldest son had the right to inherit the father’s legacy, and become a
member of the House of Lords.

At present, the House of Lords consists of the following categories of peers:

 Princes of the Royal Blood

 Hereditary Peers

 Representative Peer of Scotland

 Representative Peers of Ireland

 Lords of Appeal

 Lords of Spiritual

 Life Peers

The members of the House of Lords have certain privileges. They enjoy
freedom of speech and individually meet the monarch to discuss public affairs.
They are exempted from arrest when the House of Lords is in session. Eminent
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persons are conferred on peerage so that the country gets the chance of getting
their services. Legislature:

1.5.1 The Speaker

The Speaker is the Presiding Officer of the House of Commons. After the General
Election is over, the House of Commons meets as soon as possible and elects the
Speaker.

The decision of the Commons to sit separately necessitated appointing
somebody to preside over the meeting and report the decision to the sovereign.
The institution has its origin in 1377 when the first Speaker was Sir Thomas Hunger
Ford, who was elected to this office in the same year. The speaker is elected at
the beginning of each Parliament by and among the members of the House of
Commons. Once the speaker is elected, he resigns from his party and continues
as a non-party man. In the next election, he is elected without any contest. This is
a convention, and no party wants to violate this convention. In practice, the election
is always a matter of formality.

Convention provides that the speaker once appointed, holds office until his
retirement. This tradition has been maintained in the British Constitution, and even
today it is not violated. The office of the speaker has become synonymous with
political neutrality. After elections, the speaker serves all party affiliations and
scrupulously avoids any partisan spirit. He does not vote except in the event of a
tie and even when he uses his casting vote, he does so with much caution and
care. The speaker acts like a sanctum of neutrality among the warring factions of
partners, and must act with the impartiality of a chief justice.

Powers and Functions of the Speaker

In the early days, the House of Commons was more of a complaining or petitioning
body than a law-making body. The Speaker’s main task was to take complaints
or petitions to the monarch. Nowadays, the Speaker rarely speaks and when he
speaks, he speaks for the House, not to it.

However, he has to perform a variety of functions which are as follows:

 He presides over the meetings of the House of Commons.

 He defends the House of Commons.

 He interprets the rules of the House.

 He decides money bill.

 He announces the results.

 He protects the privileges of members of the House.

In all these above functions, the speaker refrains from displaying partisan
spirit. He is an impartial umpire in the conduct of the proceedings of the House. As
American writer Abott Lawrence Lowell noted Lowell, ‘He is not a leader but an
umpire’. His umpire-like quality is the characteristic of confidence which the House
of Commons reposes in him. The attitude of neutrality of the British speaker is not
a fiction but a reality.
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Comparison with the American Speaker

The office of the Speaker of the United States House of Representatives was
constituted in 1789 by Article 1, Section 2 of the United States Constitution. The
following are some points of difference between the Speaker of the United Kingdom
and the Speaker of the United States House of Representatives:

 The Speaker of the UK presides over the House of Commons, while that
of the US presides over the House of Representatives.

 The institution of Speaker originated in the UK in 1377, whereas it was
established in America in the year 1789.

 In America, the Speaker conventionally has to be an elected member of the
Congress, while in the UK, the Speaker has to resign from his earlier post
in the party and become a non-party member.

 The Speaker in the UK continues to hold office until retirement, whereas
this is not the case with the Speaker of the US.

 The Speaker of the UK does not vote unless there is a tie, while the Speaker
of the US can vote only on very rare occasions.

 The Speaker of the UK maintains political neutrality, while the position of
the US Speaker is a political one, depending upon the party he or she
belongs to.

 The Speaker is second in line for presidential succession in the US. It is not
so in the UK.

Check Your Progress

11. How did Bicameralism start in British constitutional history?

12. How are members of the House of Commons elected?

13. How does the parliament control the Executive?

14. List the categories of peers in the House of Lords.

15. What are the main differences between the speaker of the United Kingdom
and the speaker of the United States House of Representatives?

1.6 POLITICAL PARTIES IN BRITISH
CONSTITUTIONAL SYSTEM

Britain has a political system in which power is exercised by the leaders of that
political party, which currently holds the greatest number of seats in the House of
Commons. These seats usually are contested at intervals of four or five years, in
the general elections. In these general elections, almost all persons who are eighteen
years or more of age are entitled to vote. By the general election, individuals are
selected. However, the organization and discipline of political parties are so wide-
ranging that it is almost impossible for a candidate who does not represent a major
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party to be elected. In effect, the individuals are elected in a party and not in a
personal capacity. When they get to Westminster, they are expected to vote
according to party loyalties rather than personal preference or conviction.

A highly developed system of ‘party whips’ assures that, in most instances,
the Commons vote in party lines. Thus, effective power is vested in the party
rather than in a collection of individuals. Political parties are all important. When
one speaks of a two-party system of government, it implies that the struggle for
power is between two leading parties in the state, who alternate the government.
Since the 1920s, these have been the Conservative and the Labour parties. Such
a description might seem ill suited to a situation in which the electorate spreads
nearly all its votes between three parties. Yet, the system in which the successful
candidate needs only one more vote than his nearest rival, however many candidates
there may be, have great advantages for the two largest parties at the expense of
the third. Thus, in the 1983 elections, the Liberal–Social Democratic Alliance
achieved 26 per cent of the popular vote which, when evenly spread across the
constituencies, won only 23 seats. The Labour party, with 28 per cent of the total
vote, heavily concentrated in the areas of its greatest support, won 209 seats.
Therefore, the two-party system of the government survived through the mid-
1980s.

In Britain, in a strict constitutional theory, power is shared between three
elements—Monarchy, Lords and Commons. Initially, the first two of these elements
had a large role to play. In some instances, this old system still impinges on the
new. Parliamentary bills require passage by the House of Lords and approval by
the monarch before they carry the force of law. The powers of the upper house
were severely circumscribed in the 21st century. It can now delay legislation but
not permanently refuse it. Few ministers of consequence, except the Lord
Chancellor who presides over the judiciary, are associated with it. The granting of
a peerage to a senior politician usually indicates retirement from active politics.
That is why some experts term the House of Lords as an elegant talking shop. It
sometimes improves parliamentary bills by revising them, but it lacks real power.

Changing Nature of Party Politics

It is a noted fact that parties remain central to any understanding of British political
life. Disraeli observed over a century ago that the core of parliament was party
and that without the presence of a party activity, parliamentary government would
be impossible. Far from weakening the strength of this view, the 20th century has
only made it appear too narrow in application. One could easily argue that party
activity has since become imperative to almost all aspects of modern British politics.
It is undeniable that pressure groups, for example, have usurped some of the
parties’ traditional functions, especially in relation of popular participation in politics.
It is also obviously true that representative democracy has been worn by the loss
of sovereignty to the European Union and the globalization of Britain’s economy.
The willingness to use referenda as a form of government decision-making, was
exemplified in the early months of the Blair government. But these developments
require perspective. Any account of modern British politics that ignored them would
certainly be defective.
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Political parties in Britain have never had an official or constitutional purpose,
and the comparatively small degree to which they have been funded by the state is
indicative of the vague position they have occupied in British politics. Any attempt
to define the role of political parties must therefore proceed with care. Yet, it can
be stated with some confidence that their principal function is to seek office through
the attainment of votes. Indeed, this remains the main distinction between parties
and pressure groups, whose primary purpose is merely to influence, rather than
constitute the government of the day, while rarely seeking to demonstrate their
support at the ballot box.

In the case of Plaid Cymru and the Scottish National Party (SNP), their
success took the electoral support away from the Labour Party in Wales and
Scotland. It seemed to influence Labour’s interest in devolution since the late
1960s. Such influence does not even require the capture of parliamentary seats. It
merely requires enough votes to jeopardize seats held by the parties of government.
In this respect, there may even have been limited influence for the National Front
in the late 1970s. In 1989, European elections may have increased the government’s
interest in the environmental policy.

Yet, even for these parties, the long-term aim remains the same—the actual
exercise of governmental power in a distorted constitutional environment. The
‘territorial’ parties had little interest in wielding executive power at Westminster,
yet all were focused on the office in the devolved assemblies planned by the Blair
government. It must also be noted that changes in the voting behaviour after 1970
enhanced the potential of smaller parties, as a force within and external to British
governments.

The end of what psychologists termed the ‘cube law’ (whereby a party’s
lead in votes would be translated into a bigger lead in seats) and the increased
likelihood of hung parliaments, threatened to give smaller parties a balance of
power at Westminster and the sort of pivotal influence enjoyed by ‘third’ parties in
other European democracies. The Free Democratic Party (FDP), for example,
has been a part of the West German and German governments since the 1960s,
despite an average vote of only 10 per cent. On the other hand, in Ireland the
Labour Party proved an unshakeable part of the country’s coalitions between
1992 and 1997, with less than a quarter of votes at the 1992 general election. In
Britain’s case, these continental scenarios were demonstrated during the parliaments
of both 1974–1979 and 1992–1997, which underlined the importance of parties
other than labour and conservatives.

Such parties might have been troubled by the return of a landslide labour
majority in 1997, fearing the return of hegemonic single-party government and
consequent marginalization of ‘third and fourth’ parties at Westminster. Psychologists
agreed that if a hung Parliament is to be avoided, the gap needs to be much larger
than that in the 1950s and 1960s. The type of lead that gave the Labour party a
landslide in 1945–78 per cent was only something that could give the Tories a
vulnerable majority in 1992 election. It was allegedly with this in mind that, as
premier, Tony Blair retained his belief in the eventual shift to centre-left politics
and a more varied party system. He hinted at it by his inclusion of liberal democrats
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on a cabinet sub-committee (dealing with constitutional reform) and his support
for proportional representation in the European and regional elections. As a result,
it was unsafe to declare that the significance of smaller parties had receded following
Labour’s return to power.

Major Political Parties in the House of Commons

There are three major parties in the House of Commons. These are as follows:

 Conservative and Unionist party, centrist to the right-wing

 Labour party, centrist to the left-wing (traditionally socialist; is now a broad
socialist and trade unionist to the social liberal and social democratic party)

 Liberal Democrats, centrist to centre-left

The origin of the political parties in the British politics may be seen from the
17th century. The English Civil War can be seen as the point post which political
parties started to develop. This became more concrete during the Exclusion Crisis
between the 1678 and 1681, when two prominent parties emerged the Whigs
and the Tories.

These two divisions and their subsequent development are still running as
major parties today in contemporary British politics. Whigs become the popular
party who pushed for constitutional reforms and the centrist party along with the
coalition with the Radicals became the most important political elements in the
1850s and was named the Liberal Party. Its association with the socialist democratic
party in the late 1980s is what has given its current name the Liberal Democrats.

On the other end of the political spectrums, the Tories were the royalists
and favoured the monarchy. They were in great power during the restoration period
in the 1660s but in the eighteen century their influence became greatly limited. But
this changed with the overpowering influence of the French revolution which brought
conservatism to the forefront. The revived party favoured the best cultures and
traditions of the British history along with supporting the profitable elements of the
industrial revolution. In the nineteenth century, the Tory party came to be known
as the Conservative Party (1834), and it was struggling between the conformist
and the reformers.

The Labour Party came to prominence during the First World War, they
formed the majority government in the 1929. The party went on to become the
major opponent or alternative to the Conservative party, diminishing the power of
the Liberal Party. The power has alternated between the Labour and Conservative
parties till 2010. Post this, in an unusual scenario, no party has won absolute
majority and for the first time brought the coalition government to the British politics.
This has brought the Liberal Democrats and Conservatives to form the government.

1.6.1 Role of Britain’s Party Politics in the
Advancement of Parliamentary Democracy

In carrying out the basic role of pursuing office, parties continue to improve both
the clarity of general elections and the unity of parliamentary government. Without
parties, voters would be confronted by a baffling array of candidates, offering a
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multitude of ideas, which had little chance of materializing in a government. Parties
make general elections seem more cogent by allowing voters with not just a choice
of representative but a choice of government as well. This nurtures the impression
among voters that voting may after all make a difference. This impression was
likely to have been reinforced by the 1997 elections, which led to a wholesale
change in government personnel and according to some commentators, ‘a new
direction for society…a new style of government…a more classless Britain…an
end to xenophobia.’

In more sober terms, the parties’ manifestos certainly enabled voters to
inspect a number of putative programmes for the government. It also enabled
them to make a potentially rational choice between the policy packages that were
offered.

Political Participation

To focus on the role played by parties in the parliament is to risk ignoring one of
their key characteristics in democratic states, namely, acting as vehicles for mass
involvement in the political system. In Britain, the term ‘mass involvement’ can be
misleading, since it must always be remembered that about 93 per cent of adults
are not members of any political party. Nevertheless, the small proportions who
are, add noticeably to the number of people engaged in political life. In any liberal
democracy, it is scarcely healthy if any political activity involves full-time politicians
and state officials. Though each of the two main parties had lost members in recent
years, it had still been estimated that they alone contain over 3, 00,000 people
with an active interest in British politics.

1.6.2 Characteristics of Party System in Britain

The party system has a long-established tradition in Britain; it has reflected political
conflicts in British politics over the last three centuries. The country has sometimes
been called a “two-and-a-half” party system, because parliamentary politics is
dominated by the Labour Party and Conservative Party, while the Liberal
Democrats, used to, hold a significant number of seats (but still substantially less
than Labour and the Conservatives). Along with them several smaller regional and
nationalist parties are represented.

Some of the characteristics are as follows:

MPs represent political parties

Nearly all MPs represent political parties. The party with the most MPs after a
general election normally forms the Government. The next largest party becomes
the official Opposition. If an MP does not have a political party, they are known as
an ‘Independent’.

Members of the House of Lords are organized on a party basis in much the
same way as the House of Commons but with important differences: Members of
the Lords do not represent constituencies and many are not members of a political
party.Lords who do not support one of the three main parties are known as
Crossbenchers or Independent Peers. There is also a small number who are not
affiliated to any of the main groups.
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The system of political parties, which has existed in one form or another
since at least the 18th century, is an essential element in the working of the constitution.
Since the Second World War, all the Governments in the UK have been formed
by either the Labour Party or the Conservative Party.

Opposition parties

The effectiveness of the party system in Parliament depends on the relationship
between the Government and the Opposition parties. In general, Opposition parties
aim to:

 contribute to the creation of policy and legislation through constructive
criticism

 oppose government proposals they disagree with

 put forward their own policies in order to improve their chances of winning
the next general election

Seating

 In the House of Commons: MPs from the same party tend to sit together
in the House of Commons Chamber. The Chamber is a rectangular shape
so the Government and the Opposition can face each other. The Government
sits on the benches to the right of the Speaker. The official Opposition and
MPs from other parties sit on the benches to the left of the Speaker.

 In the House of Lords: As in the Commons, the Government and the
Opposition face each other. The Government and the Bishops sit on the
right of the Lord Speaker. The Opposition parties sit on the benches to the
left of the Lord Speaker while the Crossbench Peers sit mostly on benches
that cross the Chamber of the House of Lords behind the clerks’ table.

 Frontbenchers and backbenchers: In both the Commons and the Lords,
Government ministers and Opposition shadow ministers sit on the front
benches and are known as ‘frontbenchers’. MPs and Members of the Lords
who do not hold ministerial positions sit towards the back of the Chamber
and are known as ‘backbenchers’.

 Independent MPs and Crossbench and Independent Lords: MPs and
Members of the Lords do not have to belong to a political party. Instead,
MPs can sit as Independents and Lords can sit as Crossbenchers or
Independents.

Bishops in the Lords

The Anglican Archbishops of Canterbury and York, the Bishops of Durham, London
and Winchester and the 21 other senior diocesan bishops of the Church of England
have seats in the Lords. This is for historical reasons. When they retire as bishops
their membership of the House ends.

Crossing the floor

Members of either the House of Commons or House of Lords can change political
party at any time - known as ‘crossing the floor’. The term comes from the fact



Salient Features of
British Constitution

NOTES

Self - Learning
32 Material

that, traditionally, Members of Parliament from opposing parties sit on opposite
sides of the Chamber. Therefore, a Member who changes party usually has to
cross the floor of the House to sit on the other side of the Chamber. The term is
used to signify the changing of allegiance.

Check Your Progress

16. Why is it said that an effective power in Britain is vested in the party rather
than in a collection of individuals?

17. What are the three elements among which power is shared in Britain?

18. Which are major political parties in the House of Commons?

1.7 ANSWERS TO ‘CHECK YOUR PROGRESS’
QUESTIONS

1. The Cabinet is ‘the core of the British constitutional system’. It is the most
important single piece of mechanism in the structure of the British
Government. It is the supreme directing authority of the government and the
real ruler of Great Britain. It has been described as the chief glory of the
Constitution.

2. Sometimes, distinction is made between the Cabinet and the Ministry. The
Cabinet is only an inner circle of the ministry. A Ministry is a large body
consisting of all categories of the ministers who have seats in the parliament
and are responsible to it. The cabinet, on the other hand, is a small body
consisting of the most important ministers. In other words, all the members
of the ministry are not the members of the cabinet.

3. There are parliamentary secretaries or junior ministers appointed almost in
each department. They are technically not the ministers of the Crown,
because constitutionally, they do not enjoy powers. Their sole function is to
help and relieve their senior ministers of some of their burdens by taking
part in the parliamentary debates and answering parliamentary questions.
They also assist their senior members in their departmental works. They
are also known as parliamentary undersecretaries.

4. The selection of the Prime Minister depends essentially on the monarch.
During the 18th century, the royal choice played an effective role in such
election. It was a well-established rule that the prime minister must be either
a Lord or a member of the House of Commons. All prime ministers since
Sir Robert Walpole have been appointed from one of the Houses. A
convention has been developed since 1923 that the Prime Minister should
belong to the House of Commons.

5. Prime Minister possesses the supreme power of dissolution, and it is his
sole right to advise the monarch to dissolve the House of Commons. In
other words, the members of the House of Commons hold their seats at the
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mercy of the Prime Minister. It is difficult to imagine a situation in which the
monarch can refuse dissolution to a Prime Minister. Nevertheless, the Prime
Minister should consult the cabinet before advising for dissolution.

6. There are three kinds of law in England namely, common law, statute law
and equity. The courts in Britain administer these three types of law without
any fear or favour. Except for statutes, common law and equity are based
on traditions, customs and morality as decided by the judiciary. It is an
accepted principle of the British judicial system that a decision given by a
judge shall be applicable in all similar cases, unless it is set aside by a judge
of a higher court or until an Act of Parliament settles the issue.

7. The prevalence of jury system is a salient feature of the British judicial system
and in the trial of grave crimes; a jury trial may be demanded in all courts of
England except the lowest and highest court. England is the classic home of
the jury system. The charge in a case is framed by the judicial official and
the trial is held by the judge with the assistance of jury. The juries have
revealed impartiality, fearlessness, knowledge and common sense and have
given decisions against the government.

8. The Courts of Assizes are held in county towns and some big cities thrice in
a year. These courts are branches of High Court Justice. Each such court is
presided by a judge or often two judges of the High Court of Justice who
go around on circuits. The entire country has been divided into eight circuits.
The Court of Assize functioning in London is called ‘Central Criminal Court’
and in popular language it is known as ‘Old Bailey’. The jurisdiction of the
Assizes includes all the grave offences like armed robbery, kidnapping,
murder, etc. The Assize Court is assisted by a Jury of twelve countrymen
and the Jury gives its verdict. Whether the accused is guilty or not if the jury
finds the accused is not guilty, he is forthwith discharged. If he is, on the
other hand, found guilty, the Judge decides the punishment.

9. The House of Lords is not only a legislative body but also a powerful judicial
organ. It is the highest court of appeal both in civil and criminal cases in
England. When the House of Lords exercises its judicial function, the whole
House never sits as a court. It is a convention that the appeals are heard by
the Lord Chancellor and nine Law Lords. The Lord Chancellor is the
presiding officer. He is also member of the Cabinet. The Law Lords are
men of high judicial calibre who are made Life Peers by virtue of judicial
eminence. These ten Lords exercise highest appellate judicial’ power in the
name of the House of Lords. They sit and give judgment at any time,
regardless whether Parliament is in session or not.

10. Dicey’s exposition of the Rule of Law is subject to various criticism. His
book, The Law of the Constitution, was published in 1885. No doubt it
is a scholarly work, but it contains the remnants of the Laissez-Faire
philosophy. Lord Hewart has condemned it as new despotism but it seems
inevitable in recent times. Dicey is not aware of emergence of the modern
powerful state. Thus, the concept of the rule of law, as interpreted by him,
cannot be strictly applicable in modern Great Britain. Sir lvor Jennings is
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also a strong critic of Dicey’s concept of the rule of law. He criticized Dicey’s
concept of equality of law as too ambiguous as well as an ambitious phrase.
Perfect equality is neither possible nor desirable.

11. Bicameralism is an accident in British constitutional history, for in the ‘Model
Parliament’ of 1295, the Barons and clergy refused to sit with the common
people. Hence, two houses were created: the House of Lords and the
House of Commons.

12. The House of Commons is the popular chamber whose members are elected
directly by the people. It has been aptly described as the ‘most characteristic
institution of British democracy’. It consists of elected representatives of
the people who represent the nation as a whole. The House of Commons is
now purely an elective body, and it has attained its present status through a
long process of democratization. Free election is now an essential basis of
the British democracy. The House of Commons at present consists of 635
members. These members are elected for a period of five years from single
member constituencies, arranged on a geographical basis. If the House is
dissolved earlier, there may be fresh election before the completion of the
terms. The tenure of the House normally does not extend beyond five years,
but it can be extended in great national crisis such as wars and emergencies.

13. The responsibility of the executive to the legislature is the very basis of the
parliamentary form of government. The cabinet in England is responsible to
the Parliament. Here again, it is the House of Commons, and not the House
of Lords that exercises effective control. The House of Commons may
remove a cabinet out of power by a vote of no confidence. It may reject a
bill or a budget proposal of the cabinet. Its members have a right to ask
questions to the ministers. They move the vote of no confidence or vote of
censure against the government.

14. At present, the House of Lords consists of the following categories of peers:

 Princes of the Royal Blood

 Hereditary Peers

 Representative Peer of Scotland

 Representative Peers of Ireland

 Lords of Appeal

 Lords of Spiritual

 Life Peers

15. The following are some points of difference between the speaker of the
United Kingdom and the speaker of the United States House of
Representatives:

 The Speaker of the UK presides over the House of Commons, while
that of the US presides over the House of Representatives.

 The institution of Speaker originated in the UK in 1377, whereas it was
established in America in the year 1789.
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 In America, the Speaker conventionally has to be an elected member of
the Congress, while in the UK, the Speaker has to resign from his earlier
post in the party and become a non-party member.

 The Speaker in the UK continues to hold office until retirement, whereas
this is not the case with the Speaker of the US.

 The Speaker of the UK does not vote unless there is a tie, while the
Speaker of the US can vote only on very rare occasions.

 The Speaker of the UK maintains political neutrality, while the position
of the US speaker is a political one, depending upon the party he or she
belongs to.

 The Speaker is second in line for presidential succession in the US. It is
not so in the UK.

16. A highly developed system of ‘party whips’ assures that, in most instances,
the Commons vote in party lines. Thus, effective power is vested in the
party rather than in a collection of individuals. Political parties are all
important. When one speaks of a two-party system of government, it implies
that the struggle for power is between two leading parties in the state, who
alternate the government. Since the 1920s, these have been the Conservative
and the Labour parties. Such a description might seem ill suited to a situation
in which the electorate spreads nearly all its votes between three parties.

17. In Britain, in a strict constitutional theory, power is shared between three
elements—Monarchy, Lords and Commons. Initially, the first two of these
elements had a large role to play. In some instances, this old system still
impinges on the new. Parliamentary bills require passage by the House of
Lords and approval by the monarch before they carry the force of law. The
powers of the upper house were severely circumscribed in the 21st century.
It can now delay legislation but not permanently refuse it. Few ministers of
consequence, except the Lord Chancellor who presides over the judiciary,
are associated with it. The granting of a peerage to a senior politician usually
indicates retirement from active politics. That is why some experts term the
House of Lords as an elegant talking shop. It sometimes improves
parliamentary bills by revising them, but it lacks real power.

18. There are three major parties in the House of Commons. These are as follows:

 Conservative and Unionist Party, centrist to the right-wing

 Labour party, centrist to the left-wing (traditionally socialist; is now a
broad socialist and trade unionist to the social liberal and social
democratic party)

 Liberal Democrats, centrist to centre-left

1.8 SUMMARY

 The entire cabinet system in Britain is a product of convention. Like its
constitution, Cabinet has grown into its present form over the past three
centuries or so and is largely a child of chance rather than that of wisdom.
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 Sometimes, distinction is made between the Cabinet and the Ministry. The
Cabinet is only an inner circle of the ministry. A Ministry is a large body
consisting of all categories of the ministers who have seats in the parliament
and are responsible to it.

 As there is a bi-party system, the choice of the Prime Minister is practically
made by the electorate. From a legal point of view, the monarch has to
select the leader of the majority party in the House of Commons as the
prime minister.

 There are no fixed rules regarding the size of the cabinet. No two cabinets
either have the same size or consist of exactly the same ministers.

 The idea of an inner-cabinet as a prototype of the war-cabinet was first
proposed in the report of the Haldane Committee on the Machinery of
Government.

 Although all executive actions are taken in the name of the Monarch, he
practically does nothing. The decisions are taken by the cabinet, and the
Monarch acts on its advice.

 Although the members of the cabinet stand on an equal footing, yet the
prime minister is the captain of the team. Other members are appointed on
his recommendation and he can reshuffle his team any time.

 The cabinet occupies the central place in the political field, and plays a
dominant role in the governmental system.

 The selection of the Prime Minister depends essentially on the monarch.
During the 18th century, the royal choice played an effective role in such
election. It was a well-established rule that the prime minister must be either
a Lord or a member of the House of Commons. A convention has been
developed since 1923 that the Prime Minister should belong to the House
of Commons.

 The Prime Minister forms the ministry. With the appointment of the Prime
Minister, the essential function of the monarch is over, for it is left to the
Prime Minister to select his ministers, and present the list to the monarch

 Prime Minister is the chief coordinator of the policies of several ministries
and departments. He has to see that the government works as an organic
whole and activities of various departments do not overlap or conflict with
one another

 Prime Minister possesses wide powers of patronage, including the
appointment and dismissal of ministers. A large number of important political,
diplomatic, administrative, ecclesiastical and university appointments are
made by the monarch, on his recommendations. He may occasionally attend
international conferences.

 Herbert Morrison and some other critics refute the thesis of the establishment
of prime ministerial government in England. They hold the view that ‘the
Cabinet is supreme’ and the prime minister is not the master of the cabinet.
He cannot ride roughshod over the desire of the cabinet.
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 The judiciary occupies a place of pride in a democratic country. If a
democratic government is to be effective, it is essential that laws passed by
the legislator should be applied and upheld without fear or favour.

 The first thing to be noted in British judiciary is high reputation for fairness,
impartiality and incorruptibility.

 The British judicial system has evolved and as such there is no single form
of judicial organization throughout the country. In recent times, attempts
have been made to reorganize the judicial system to a certain extent.

 The courts in Great Britain are broadly divided into two categories: Civil
and criminal.

 The various aspects of Criminal Court include: Justices of Peace, Court of
Quarter Session, Court of Assizes.

 The civil court includes: Country court, Supreme court of Judicature, Court
of Appeal and  House of Lords.

 The British Judicial System has earned a high reputation, both at home and
abroad for its excellence, impartiality, independence and promptness. Legal
profession in England is held in high esteem and attracts the best talents of
the country.

 One of the outstanding features of the British Constitution is the concept of
the rule of law. Human dignity demands that the individuals should have
certain rights and freedom.

 Sir lvor Jennings is also a strong critic of Dicey’s concept of the rule of law.
He criticized Dicey’s concept of equality of law as too ambiguous as well
as an ambitious phrase.

 Dicey’s assumption that the constitution is the result of ordinary law of the
land is erroneous. Once the theory of parliamentary sovereignty is admitted,
there is no doubt that the parliament can reverse the decisions of the courts.

 Great Britain is considered to be a classic home of the Rule of Law. In spite
of the above limitations, the Rule of Law is considered to be a democratic
embellishment.

 No doubt, the Rule of Law is a prized concept in the British Constitution,
and the British people are very proud of it as it acts like the citadel of their
liberty. Of course, in the ultimate analysis, public opinion acts as the protector
of liberty.

 The British Parliament is the oldest legislative institution in the world. It is
one of the best representative assemblies of the world. It still upholds the
theory of the supremacy of ballot.

 Bicameralism is an accident in British constitutional history, for in the ‘Model
Parliament’ of 1295, the Barons and clergy refused to sit with the common
people.

 The Parliament is a sovereign body. It has the right to make or unmake any
law, and the judiciary has no right to override or set aside its act.
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 The Parliament is the guardian of national finance. It may be pointed out
here that it was largely on the question of money that the battle was fought
between the King and Parliament.

 The Parliament protects the rights and privileges of its members. It provides
a training ground for the future parliamentary leaders and ministers. Its
members, particularly the members of the House of Commons, have to
demonstrate talent, ability, wisdom and practical statesmanship.

 The House of Commons is the popular chamber whose members are elected
directly by the people. It has been aptly described as the ‘most characteristic
institution of British democracy’.

 The House of Lords is the oldest upper House in the world. As a second
chamber, it has been in continuous existence for more than one thousand
years. This House consists of more than one thousand Peers of Lords.

 The members of the House of Lords have certain privileges. They enjoy
freedom of speech and individually meet the monarch to discuss public
affairs.

 Convention provides that the speaker once appointed, holds office until his
retirement. This tradition has been maintained in the British Constitution,
and even today it is not violated.

 The Speaker’s main task was to take complaints or petitions to the monarch.
Nowadays, the Speaker rarely speaks and when he speaks, he speaks for
the House, not to it.

 People living in Britain are familiar with a political system in which power is
exercised by the leaders of that political party, which currently holds the
greatest number of seats in the House of Commons.

 A highly developed system of ‘party whips’ assures that, in most instances,
the Commons vote in party lines. Thus, effective power is vested in the
party rather than in a collection of individuals.

 In Britain, in a strict constitutional theory, power is shared between three
elements—Monarchy, Lords and Commons. Initially, the first two of these
elements had a large role to play. In some instances, this old system still
impinges on the new.

 Political parties in Britain have never had an official or constitutional purpose,
and the comparatively small degree to which they have been funded by the
state is indicative of the vague position they have occupied in British politics

 In Britain’s case, these continental scenarios were demonstrated during the
parliaments of both 1974–1979 and 1992–1997, which underlined the
importance of parties other than labour and conservatives.

 In Britain, the term ‘mass involvement’ can be misleading, since it must
always be remembered that about 93 per cent of adults are not members of
any political party. Nevertheless, the small proportions who are, add
noticeably to the number of people engaged in political life.
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 There are three major parties in the House of Commons. These are as
follows:

o Conservative and Unionist party, centrist to the right-wing

o Labour party, centrist to the left-wing (traditionally socialist; is now a
broad socialist and trade unionist to the social liberal and social
democratic party)

o Liberal Democrats, centrist to centre-left

1.9 KEY TERMS

 The Ministers of the Crown Act 1937: This was an Act of the Parliament
of the United Kingdom that set salaries for members of the government and
opposition.

 Ministry: A ministry is a high governmental organisation, headed by a
minister that is meant to manage a specific sector of public administration.

 The House of Commons: This is the lower house of the Parliament of the
United Kingdom.

 The House of Lords: Usually referred to simply as the Lords, this is the
upper house of the Parliament of the United Kingdom.

 10 Downing Street: Also known colloquially in the United Kingdom simply
as Number 10, this is the headquarters of the Government of the United
Kingdom.

 The Chancellor of the Exchequer: Commonly known as the Chancellor
of the Exchequer, or simply the Chancellor, he is a senior official within the
Government of the United Kingdom and head of Her Majesty’s Treasury.
The office is a British Cabinet-level position.

 The Courts of Assizes: These were periodic courts held around England
and Wales until 1972, when together with the quarter sessions they were
abolished by the Courts Act 1971 and replaced by a single permanent
Crown Court.

 The Queen’s Bench: This is the superior court in a number of jurisdictions
within some of the Commonwealth realms. The original King’s Bench,
founded in 1215 in England, was one of the ancient courts of the land and
is now a division of the High Court of Justice of England and Wales.

 Privy Council: A privy council is a body that advises the head of state of a
nation, typically, but not always, in the context of a monarchic government.

 The Habeas Corpus Act 1679: This is an Act of Parliament in England
during the reign of King Charles II.Habeas Corpus is Latin for “you may
have the body” – subject to legal examination before a court, or a judge.

 Bicameralism: A bicameral legislature has legislators in two separate
assemblies, chambers, or houses.
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1.10 SELF-ASSESSMENT QUESTIONS AND
EXERCISES

Short-Answer Questions

1. Write a short note on the organization of Cabinet in Britain.

2. What are the major features of the Cabinet system?

3. What are the main functions of the Prime Minister?

4. Enumerate the salient features of the British judicial system.

5. What is the role of the Court of Quarter Session in civil matters?

6. Write in a brief about Dicey’s exposition of the idea of the Rule of Law.

7. What are the main powers and functions of the Parliament?

8. How is the Speaker elected?

9. Enumerate the role of political parties in British constitutional system.

Long-Answer Questions

1. Discuss in detail the role of Executive in British constitutional system.

2. Analyse the functions of the Cabinet.

3. Enumerate the role of the Prime Minister as the sole adviser to the Monarch
in Britain.

4. Discuss the significance of various Acts in reorganizing the courts in Britain.

5. Explain in detail the role of the judicial committee of the Privy Council.

6. ‘Great Britain is considered to be a classic home of the Rule of Law.’ Justify
this statement.

7. Discuss the changing nature of party politics in the British constitutional
system.
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2.0 INTRODUCTION

Like India which has a written constitution, the powers of the various organs are
clearly defined in the American Constitution. The US has the shortest constitutions
amongst major world powers. It divides the three departments of government i.e.
executive, legislature and judiciary and makes them quite distinct from one another.
The Federal Government and States have their Constitutions and do not interfere
in each other’s functions. The US has adopted a Presidential form of government:
It vests executive power in the President: He/she is both the head of the state as
well as its chief executive. While it vests legislative power in the Congress; it bestows
judicial power on the Supreme Court. Like the Westminster system, there is a
lower and upper house; the lower house being the House of Representatives and
the upper being the Senate. The former is largely responsible for internal issues of
legislation, budgetary issues such as allocation and foreign policy, whereas the
latter, regulates much of the what is proposed by the lower house and acts as a
balance of power within the American political sphere.

In the US, party delegates are elected by popular vote using the voting
system of proportional representation. There is the Electoral College system, a
system where the people contained within it are representatives of individual states
and have the final vote of determining the winner. As for parties, there are two
main predominant ones: the Republicans and the Democrats. Significantly, in terms
of policy implementation, they almost follow the similar direction.

2.2.1 Salient Features of the US Constitution
2.2.2 The US Federalism
2.2.3 The US President
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This unit aims at analysing the salient features of American constitution and
discusses in detail the role of the executive, legislature and judiciary. It also explains
the evolution of party system in the US.

2.1 OBJECTIVES

After going through this unit, you will be able to:

 Understand the salient features of American Constitution

 Explain the nature and role of Executive in the US Constitution

 Examine the role of Legislature in the US constitutional system

 Describe the role and functioning of Judiciary in the US Constitution

 Discuss the major political parties in the US

2.2 EXECUTIVE

The dilemma of recognizing the major determinants of political behaviour is complex
in the case of the US because of the vast diversity of American life. Constitutional
organization along with the prototypes of political action, frequently act and react
upon each other. Prior to learning about the features of American politics, it is
essential to return to the hypotheses that have been estimated to clarify the
motivational forces, which are behind political systems, as well as the insinuations
of these contradictory details for getting an understanding of the American system.
These ‘representations’ of political life assist in understanding the intricacy of
American politics at every stages of activity, in the electorate in general and in the
formation of party and pressure groups, along with the functioning of congressional
and presidential politics.

Model of Politics

The sense of affection to a region or community has, at all times, been one of the
most dominant sources of political loyalty and action. The US grew out of various
colonial communities, expanding progressively across the continent, in a way, which
has a propensity to lay emphasis on local loyalties. The constitutional make up of
federalism that was developed in 1787 provided prospects for the sustained
appearance of regional loyalties through the governments of the states. Therefore,
the history of the American political system has been powerfully exemplified by
sectional outlines of activities by the people of particular geo-states. The Civil
War (1861-65) certainly was one of the most vivid confrontations of this nature,
wherein the North and South became diverse warring nations.
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Fig. 2.1 A Pictorial Representation of the US Civil War

Source: www.glogster.com

However, sectionalism continues to be a moving force in American politics
all the way through its history. The unanimity of a segment was dependent on some
universal awareness and shared interests, which set it apart from the rest of the
country and which were of ample significance for the unification of its people,
despite class or any other internal division. Often this common interest was
economic, on which the entire occupation of the region depended. For example,
the significance of cotton and tobacco in the South or grain for the states of the
Mid-West. Therefore, all the way through the 19th century, agricultural sectionalism
had an immense effect on the American political behaviour. The extreme example
of sectional loyalty was provided by the presidential election of 1860, in which not
a single vote was cast in all the ten southern states for the candidate of the Republican
Party, Abraham Lincoln.

In the last quarter of the 20th century, such extremes of sectionalism no
longer existed, and indeed, the US developed a sense of national identity and unity
that was more unified than that of older nations in Europe. Yet, sectional and
regional factors continue to play a very important role in the working of American
politics, a role that can be pragmatic in the stubborn decentralization of the party
system. It is in the interrelationship between this unique brand of nationalism and
the reality of the decentralization of political power, that the special quality of the
American system is to be found.

The second model of political motivation is that which looks to the class
structure of society as the major determinant of political behaviour. Although a
number of political thinkers, such as Locke and Montesquieu have emphasized
this aspect of political behaviour, it was Karl Marx who saw class as the ultimate
explanation of people’s action. Taken to extremes, this is of course quite
incompatible with sectionalism as a force in politics. If political loyalty is really a
matter of social class, then regional loyalties will have no part to play in the political
system and to the degree that these regional loyalties continue to exist; class solidarity
across the nation will be diminished. In fact, recent American political history is
largely the story of the complex interaction of these two political motivations, with
sectionalism declining as class-consciousness increases. Each of these styles of
political behaviour has very different implications for the type of party system one
would expect to find. Indeed, if either sectional or class politics is taken to extreme,
then party politics as we understand it would be ruled out. There would simply be
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a civil war either between geographical regions or between classes. The working
of the democratic system depends on the fact that these extremes are never realized
and that political parties must appeal to both, different sections of the country and
different classes of the population.

We may describe our third approach to the political system as the pluralistic
approach. This views the political system as a large number of groups, each with
a different interest, so that politics is a continually altering model of group activities
and interactions. Economic, class and geographic factors are important parts of
the pattern, but many other kinds of groups are also important: religious groups,
ethnic groups and other social groupings. Moreover, although economic groups
play an important part in the political system, they do not come together into two
or three big classes for purposes of political action. They are divided among
themselves, union opposing union, one type of producer battling with his
competitors, agriculture ranged against industry, small businessman against big
businessman, the retailer against the manufacturer, and so on.

Class and regional loyalties are disjointed, each group looking for support
to win its battles wherever that support is to be found. Thus, we have a picture of
the political system as a collection of a large number of groups, of anecdotal size
and importance, battling for their interest in a society where no single group
dominates. Since the membership of these groups overlaps significantly, there are
Catholic and Protestant businessmen, Irish-American and Italian-American labour
leaders—there is a continual set of cross-pressure on the leaders of these groups.
This helps the processes of compromise between them and moderates their
demands. At the extreme, the role of government in such a society is simply to
hold the ring, to act as referee between the groups to enable the necessary
bargaining and compromise to take place. The political machinery simply becomes
the mechanism through which equilibrium is achieved between contending interests.
As the government’s main autonomous interest becomes that of maintaining law
and order, there is little hope for active leadership to give directions to the national
policy, and political parties have little coherence or discipline. They become merely
organizational devices that are devoid of policy content.

Individualism is the final model of political behaviour that must be utilized to
scrutinize American politics. In other accounts of the political system, a class, a
section or a group dissolves the individual. Political behaviour is determined by
class ideology, regional loyalty or group interests and the individual has little or no
implication in affecting the outcome of political situations. Such interpretations of
political life seem to bear little relation to the mainstream of traditional democratic
thought.

For theorists such as John Stuart Mill, the individual citizen was the central
concern of writers on politics, and personality and individual choice were crucial
elements in political decisions. It is ironic that it is in America, the land of individualism
par excellence, that the students of political behaviour have demolished the classical
description of the democratic political system. They have suggested that, in the
20th century, the influence of family, class, local community or other relevant social
grouping is far more important in determining voting behaviour, rather than the
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knowledge of issues that face the electorate. In reality, however, individualism
plays a role of greater importance in America, than in the political system of any
other modern democratic state.

Conservative Political Tradition of the US

Concurrent to the formation of the American state system, the conservative tradition
appeared on the US political scene. The Constitution of 1787, which had become
the most complete expression of the philosophy and politics of bourgeois liberalism
in constitutional rights, contained conservative features itself. While sanctifying the
existence of slavery for many decades, it upheld the indivisible supremacy of the
bourgeoisie in the north and the plantation owners in the south. These were united
in one bloc by common economic and political interests. Till that time, the
remarkably constructive conditions, both extrinsic and intrinsic, for the development
of capitalism in the United States ensured the harmonious coexistence of two
ruling classes: western farmers and southern plantation owners.

The opposing nature of their policies was the main topic of the internal
political debates within the country. This led to the discussion of the following:

(i) Broad and narrow interpretations of the Constitution
(ii) The relationship between the powers of the central federal government

versus the rights of the state
(iii) The priority of industry over agriculture and vice versa

In the first quarter of the 19th century, these deliberations did not leave any
doubt about the value of compromise by different classes, which were achieved
on the issue of slavery. The entry of American capitalism into the initial stage of the
Industrial Revolution during the 1830s and 1840s, led to a severe escalation of
class conflicts that rose from the coexistence of two social systems: free labour
and slavery. It was exactly during this period that the conservative tradition finally
took shape within the orb of politics, and became an integral feature of the party
tandem.

During the course of two decades that led to the Civil War, compromise
was the banner of conservatism in the struggle with the politically organized
movements. These movements had liberal to abolitionists on the one hand, and
extremist plantation owners from the south on the other. However, conservative
politics proved inadequate for the practical demands of time.

The inevitability of an instantaneous solution to the problem of slavery, which
had become the main obstruction in the path of the development of US capitalism,
disturbed the balance of conservative powers in politics. The revolutionary
tendencies in the American society ran so deep that it was not possible to overcome
them, even with the most refined policies of compromise. The two-party system
of that period, which had become an obstruction to socio-political development,
by the middle of the 1850s had been wrecked and disorganized. The Whig Party
had finally disappeared from the political arena. The disintegration of the two-
party combination unleashed the forces of supporters and opponents of slavery,
which were earlier suppressed within its devices. The struggle between them became
the primary ingredient of American politics, till the beginning of the Civil War.
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However, the adherents to the conservative tradition did not surrender. Throughout
this time, the defenders of the idea of compromise did not lose hope for the possibility
of returning politics to the conservative helm. The secession of the southern states
and the Civil War that followed created completely new and alien conditions in
which the conservative tradition was forced to operate.

The campaigns for the presidential election of 1860 completed the process
of separation of the country’s political forces, over the issues of slavery and the
attitude toward supremacy of southerners in the federal union. It also contributed
to the crystallization of ideological positions by various divisions within the parties.
The spectrum of politics, which preached conservative ideology on the eve of the
Civil War, was broad enough to cover all the existing parties to some extent or
another.

One of the bastions of conservatism was in the Republican Party, which
had entered the national political arena in 1856. The conservative Republicans
were quite a strong and influential group in political circles. Their leaders included
Abraham Lincoln’s ally Orville Browning (Illinois), Edward Bates (the well-known
Missouri politician), Supreme Court Justice John McLean (Ohio), Senator William
Dayton (New Jersey), Congressmen Thomas Corwin (Ohio), Edgar Cowan
(Pennsylvania) and Albert White (Indiana). The conservative faction consisted of
former representatives of parties that had fallen apart: the ‘Know Nothings’ and
‘Jacksonian’ democrats, who were the opponents of slavery. However, the largest
conservative contingent carried the experience of political struggles under their
belts, under the banner of the Whig Party.

The proof of the resilience of the conservative positions in the party was
their dominating influence in the Republican organizations of Indiana, Pennsylvania
and New Jersey and the visible effect on the course of party organization from
New York, Massachusetts and Illinois. The conservative Republicans’ programme
on the issue of slavery, which was completely inherited from the ideological baggage
of the Whigs, demanded a resurrection of the conditions of the Missouri
compromise in 1819–1821, on laying the borders of the free and slave territories.
It meant the virtual acceptance of the distribution of the slave system in the west,
which extended to the south from a conditional line of the 1820 compromise and
the entry of new slave states into the union. The conservatives opposed expansion
of slavery, but they did not consider appealing to the federal authorities to help
stop expansion by declaring this ploy unconstitutional. They reduced the whole
spectre of contradictions between the north and the south to rivalry in the struggle
for political power over the union. This was an effort to put an end to the southerners’
hegemony in deciding key domestic political issues. The conservatives condemned
slavery only from the point of view that it was the foundation of the south’s absolute
power. They declared their readiness to make new compromises with the
southerners to achieve political stability in the country.

The conservative Republicans articulated the interests of the American
bourgeoisie from heavy industry, who had long concentrated on markets in the
‘free states,’ and relied little on the delivery of goods from the slave south. They
continued to follow the Whig conception of socio-economic development in the
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country. They were the supporters of swift industrialization, and they held to the
theory of an active role for the government in inspiring economic growth in the
US. The conservatives also defended the idea of introducing protectionist tariffs
and creating a central banking system.

The conservatives differed rather significantly from their party colleagues,
both the radical and moderate Republicans, on the issue of slavery. Both, the
radicals and moderates forcefully upheld the principle that had formed the foundation
of the Republican Party platform during the campaign of 1860, which limited the
system of slavery to within its existing boundaries. A major contingent of the Whigs
and the nativists from the mid-Atlantic and Border States and from the states of
New England, who did not wish to be associated with the Republican Party, also
held conservative views. They came forward on the eve of the election campaign
of 1860 with the idea of forming a new organization, a constitutional union party.
This development was noticed by the Republican leadership. However, on the
whole, the Republicans pointed to the non-constructiveness of the unionists’ course.

The conservative faction of the Democratic Party, which had nominated
Stephen Douglas as its own candidate for president drew support mainly from
those states in the northeast, where there was a concentrated bourgeoisie of trade
and finance, which had prospered from commercial enterprises with the south
plantation. Conservative democrats, brought up in the spirit of northern political
traditions, saw a destabilizing influence in the inferno of the slavery problem that
endangered the foundations of the political system in the country. They followed
the widening conflict between the north and the south with alarm, and attempted
to crush the topic of slavery with all their power. They tried to counterbalance the
growth of the political influence of both, open opponents and extremists from the
southern camp.

In spite of all the differences in the views of the conservative groups from
various parties on the issue of slavery and the ways to deal with it, they were
certainly united by an obvious attempt to prevent conflict between the north and
the south from becoming worse. Abraham Lincoln’s (Figure 2.2) victory in the
1860 presidential election marked the end of the slave-owners’ political hold on
national power. It served as a signal to the southern extremists to split and form an
independent slave government (the Confederacy).

Fig. 2.2 Abraham Lincoln
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2.2.1 Salient Features of the US Constitution

On the basis of the preceding discussion, the following features of the US
Constitution can be discerned:

(i) There is a balance of power between the main components of the government
such as legislative, the Congress, executive, the President, the various
government agencies and the Supreme Court. The Congress works out
laws, which the President can veto. If this is not so, these laws have to be
enforced by the executive to have any power, and the executive branch
decides the due course unless the Congress passes a law to forbid the
action. The Congress also enjoys the power to impeach the President. The
judicial branch has emerged as a part of the balance of powers, as it seizes
the power to declare laws as unconstitutional, but this was not the case in
the original Constitution.

(ii) The Constitution renders the federal government only with powers that have
been listed for them in the Constitution, and any non-listed powers reside
with the states or the people. These are known as ‘enumerated powers’.

(iii) The state governments play the role of keeping a check on the power of the
federal government. The Constitution articulates that any powers not actually
provided to the federal government are retained by the states or the people.

    (iv) The Bill of Rights actually lists things, which the federal government is not
permitted to do. The people also keep hold of the un-enumerated powers,
which are not particularly provided to the federal government or the states.

Figure 2.3 indicates these features in a diagrammatical form:

Balance of
Power

Bill of Rights
Lists Un-

enumerated
Powers

Empowers
State

Governments

Features of the
US Constitution

Fig. 2.3 Features of the US Constitution

Along with these, the following are some of the other features of the US
Constitution
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Written Constitution

The American Constitution is a written constitution framed in 1787 and enforced
in 1789. It consists of seven articles; three of them related to structure and powers
of Legislative (Article 1), Executive (Article 2) and Judiciary (Article 3) and the
other four dedicated to position of states (Article 4), modes of amendments (Article
5), supremacy of national power (Article 6) and ratification (Article 7). It also
holds that constitution is the supreme law of the land. Article one is the longest and
cannot be amended. Like other constitutions, it also consists of preamble; a single
sentence that introduces and defines purpose of the document.

Rigid Constitution

It is one of the most rigid constitutions in the world which means that for amending
it, a special and difficult procedure has to be followed.

Popular Sovereignty

In U.S, the people rule i.e. they have delegated their powers to the government
and the government owes its authority to the will of the people.

Bicameral Legislature

The American Constitution provides for bicameral legislature i.e. Lower House or
House of Representatives and the Upper House or Senate.

Separation of Powers

The doctrine of separation of powers divides power between the three pillars/
institutions of government to prevent interference of one institution in the affairs of
another. The powers are divided among Congress, President and the Judiciary.

Presidential System

The American Constitution provides for a presidential form of government. The
President is elected for a term of 4 years and is not answerable to Congress but
cannot dissolve Congress. He has a cabinet to assist him in running his executive
powers.

Republicanism

The American Constitution calls for a republican system with President as elected
head of the state. The constitution derives its authority from the people and is
supreme law of the land. Neither centre nor states can override it.

Dual Citizenship

The American Constitution provides for dual citizenship, i.e., citizen of United
States and the state where one is domiciled.

System of Spoils

When a president is elected, he does appointment of public offices. If in elections,
President elected is of the opposition party, he dismisses the public office bearers
and makes fresh appointments. Under this system, a civil servant appointed by
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one president on political consideration cannot retain his office when an opposition
President secures victory in polls.

2.2.2 The US Federalism

Being a federal constitutional republic, the United States is a country in which
powers reserved to the national government are shared by the US President, the
Congress and the judiciary. In addition, sovereignty is shared by the federal
government with the state government. The President is the head of the executive
branch, and is not under the control of legislature.

The power of legislature is divided between two chambers of the Congress:
the Senate and the House of Representatives. The Supreme Court and lower
federal courts together compose the judicial branch, and exercise judicial power.
It is their function to interpret the Constitution of the United States, and its federal
laws and regulations. They also resolve disputes between the two branches of
executive and legislative. The Constitution explains the layout of the federal
government. Since the American Civil War, the American politics has been
dominated by two parties: the Democratic Party and the Republican Party, though
other parties also exist.

The political system of the United States is different from most of the
developed democracies in many ways, such as the following:

 Power of upper house of legislature is more than what is seen in other
nations

 The Supreme Court holds wider scope of power

 Power is separated between the legislature and executive

 Only two main parties dominate the American politics

The American Constitution creates a federal entity. This is one of the dominant
features of the American governmental system. However, the state government
also caters to many people. All of them are divided as subjects to a variety of units
of the local government. Counties, municipalities and special districts are the units
of local government. The history of the country is reflected by the multiplicity of
jurisdictions. The states created the federal government. They were established
separately as colonies with their own and independent government. These colonies
created their units of local government for the smooth conduct of the various
functions of the state. New states were admitted and managed on the basis of
existing ones during the expansion of the country.

2.2.3 The US President

The US Constitution has bestowed all executive powers in the hands of the president.
The president is the Chief Executive Head of the state in the US. There are presidents
in parliamentary democracies also, but they are nominal executives. They have to
work according to the advice of the cabinet, and are answerable to the legislature.
India is a great example of one such democratic nation. The president is the real
executive in the US. He and his cabinet are not answerable to the legislature. He
is the supreme authority in the executive vicinity. His cabinet is actually a personal
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team that is meant to advise him. This team is neither responsible to legislature, nor
does it have any collective responsibility. The Constitution has given powers to the
president, and made him the real executive.

Harold Joseph Laski, an English political theorist, has rightly remarked about
the presidential position: ‘There is no foreign institution with which in any sense, it
can be compared because basically there is no comparable foreign institution. The
President of the US is both more or less than a king; he is also both more or less
than a prime minister.’

Election Procedure

The president is indirectly elected by an electoral college of each state. Each state
elects the electors who are equal to the number of senators and representatives in
the Congress, from the state concerned. They meet in each state, and cast their
votes on the day fixed for presidential election. The election of the President of
America goes by the calendar.

The presidential electors (Electoral College) are elected on Tuesday after
the first Monday, in November of every leap year. These electors meet in the
capital of each state, on the first Monday after the second Wednesday in December.
They record their votes for their presidential candidate. Then, each state sends a
certificate of election to the chairman of the Senate. On 6 January, the Congress
meets in a joint session and votes are counted. The candidate, securing absolute
majority gets elected. The new president is sworn into his office on 20 January. In
case, no candidate secures an absolute majority of votes, then the House of
Representatives is authorized to elect one among the top three candidates, who
have secured the highest number of votes. If this method does not succeed, then
after 4 March the vice-president will automatically succeed to the presidential
office.

Qualification for the US Presidency

The US Constitution states that a candidate for presidency should have the following
qualifications:

 He should be a natural born citizen of the US.

 He must be at least 35 years of age.

  He must be a resident of the US for 14 years.

Term of Presidency

The US President is elected for a term of four years. He can be re-elected for
another term and according to the convention, no president can contest an election
for a third term. Earlier, George Washington, the first President of US (Figure
2.4), was elected twice. He refused to contest election the third time, though there
was no restriction on re-election in the Constitution at that time. After this incident,
it became a convention, but this convention was broken during World War II
when President Roosevelt was elected four times. His fourth term was in 1944.
However, the 22nd Amendment of the Constitution (1952) fixed the total term for
any president at ten years. Normally, a candidate cannot be re-elected for the
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third time. In case a candidate (vice-president) has succeeded a president after
two or more years of his term, the vice-president succeeding him will have two
chances to contest election. In any case, the term should not exceed ten years.

Fig. 2.4 George Washington

Succession to Presidency

The Constitution has no say on the issue of succession to presidency, in case the
office falls empty due to death or resignation of the president and the vice-president.
In 1947, an act that was passed says that under such circumstances, the succession
after the vice-president would be in the following order:

(i) The speaker of the House of Representatives

(ii) The president pro-tempore (for the time being) of the Senate

(iii) The secretary of the state followed by other members of the cabinet

In case the office of the president falls vacant due to his incapacity or disability,
either the president should have given in writing that he is incapable of managing
the office or the vice-president, and the majority of heads of executive departments
should have sufficient reasons to believe that the president is disabled to discharge
his duties. This declaration should be sent to the Congress to that effect.

Removal of the President

The president of the US can be removed only by way of impeachment on the
ground of gross misconduct or high crimes. Impeachment is not a very easy task.
The Lower House frames the charges and the Senate acts as judicial tribunal for
impeachment. Its meetings are presided over by the Chief Justice of the Supreme
Court. The penalty cannot be more than the removal of the president from office,
and his disqualification from holding any office of trust and responsibility under the
American government.
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Immunities

In the US, the president cannot be arrested for any offence, and he cannot be
summoned before any court of law. He loses all immunities only when he is
impeached.

Powers and Functions of the President

The president of the US is the most powerful authority. He commands high respect
and backing in the country. The Constitution has given limited powers to the president,
but in due course of time, due to several factors, this office assumed boundless
powers in all areas of administration. The President enjoys enormous executive,
legislative, financial and judicial powers, which can be discussed as follows:

I. Executive powers: Some of the executive powers of the president, as per
the Constitution, by interpretation of the Supreme Court and by customs
and conventions, can be summed up as follows:

 Chief administrator: The president is the chief administrative head of
the nation. All administrative functions are carried out in his name. He is
responsible for implementing the federal laws in the country. He has to
ensure that the laws of the Constitution and the decisions of the courts
are enforced and implemented. He must see to it that the Constitution,
life and property of the people of US are protected. He executes treaties
with the consent of the Senate and agreements with other countries, and
protects the country from foreign invasion.

He is also responsible for maintaining peace and order on the domestic
front. In case there is a breakdown in the governmental machinery in
any state, he can act on his initiative and restore peace and harmony. In
the discharge of all these enormous responsibilities, he can make use of
all defence forces, civil services, police, etc. For example, John F.
Kennedy sent federal troops into the University of Mississippi in 1962
to prevent non-compliance with the order of a federal court, on
reconciliation of Afro-American students.

 Commander-in-chief: The president is the supreme commander-in-
chief of the armed forces of US. He is responsible for the defence of the
country. He appoints high officials of the army with the support of the
Senate.

He can also remove them at will. He cannot declare war because this
power resides in the hands of the Congress, but he can create a situation
with his administrative insight, where the declaration of war becomes
inevitable.

Once war is declared, the military powers of the president increase
tremendously. He is given a blank cheque to look after the military
operations. Many times, presidents have taken advantage of this power
and involved US troops in undeclared wars with other countries.

II. Delegated legislation: As it is, the President is constitutionally very
powerful. He has legislative authority in the form of executive orders. He
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can make many rules through executive orders. Many presidents have made
widespread use of this authority. In addition to this, the recent entry of
delegated legislation has empowered the president absolutely. Delegated
legislation is when the Congress makes laws in a skeletal form, creates a
general outline and leaves the details to be filled in by the executive.

III. Financial powers: The Congress is the custodian of the nation’s finances.
Nevertheless, the President also plays a central role in the financial matters
of the country. The budget is prepared under his supervision and directions
by the Bureau of Budget. High-level technicalities are applied by the Bureau
while preparing the budget. Later, the budget is presented before the
Congress, which has the power to amend the budget, but normally they
avoid disturbing the budget with amendments because of the technicalities
involved. Another reason for avoiding amendments is that the Congress
lacks any skilled person who can set the disturbed budget right. Therefore,
the budget is passed as it is presented.

IV. Power of patronage: The president has huge powers of patronage. He
appoints a large number of federal officers in superior and inferior services.
The senators and the representatives would always prefer to be in the good
books of the president.

Limitations of the President

It should not be assumed that the powers of the president are limitless. Certain
limitations are placed on his powers. This is explained as follows:

A. Limitations on the powers of the President

The vast powers and liberties have made presidency in America quite magnificent,
and it looks as if the president can easily become a dictator at any time, but the
situation is not so. The fathers of the Constitution adopted the doctrine of separation
of powers while framing the Constitution. Hence, there are lots of checks on the
powers of the president to balance the situation. Some limitations of his executive
powers are as follows:

(i) Harmonious working is difficult: The President of America does not
have the power to initiate a bill or participate in the deliberation of a bill in
the legislature. The ideology of separation of powers has kept the executive
and legislature in separate impermeable compartments.

(ii) Difficulty in executing his policies due to dependence on the
Congress: The Congress is the only law-making body, and the President
has to depend on it for conductive laws to be passed. At times, he is helpless
as the Congress may not pass the necessary legislation for the smooth running
of his administration. Therefore, he has to struggle a lot and alternate to
other areas of power to get things done. Furthermore, he depends on the
Congress for finances. It is the Congress, which is the custodian of the
national revenue. Though the budget is prepared under the supervision of
the president, the Congress has the power to bring changes in the budget
and the president has to accept it.
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(iii) Senatorial approval: Senatorial approval is a big obstacle in the president’s
administration. The Constitution has provided that all federal appointments
made by him are to be ratified by the Senate. Here also, the president does
not have exclusive powers. He is under the check of the senatorial courtesy.

(iv) His veto can be nullified by the Congress: The president’s veto can be
nullified by the Congress in the following conditions:

(i) The president can use his veto power against a bill that is sent by the
Congress. He can veto a bill within ten days and send it back to the
Congress. However, if the vetoed bill is resent with two-third majority,
then the President has to approve it.

(ii) When the Congress is in session and the President does not send the
approved bill back to the Congress in ten days, the bill is considered
to be passed without his signature.

(iii) The president has the power for pocket veto. Even here, the Congress
has more power. It will not send any important bill to the President for
his signature during the last ten days of the session, and the president
gets the disadvantage of using pocket veto in these situations.

B. Limitations of holding an elected office

The President of America is not an inherited authority; he is elected by the people
because of his good qualities. He has to follow democratic values and sustain his
image to return in the second term.

(i) Limited tenure: The president is elected for a short term of four years or
at the most, for one more term. He cannot contest election for the third
term. Due to this limitation, he cannot execute a long-term programme,
which according to him will be good for the nation.

(ii) Constitutional limitations: The president has to act within the structure
of the Constitution, which also puts limits on his free exercise of powers.

Check Your Progress

1. When did the conservative tradition appear on the US political scene?

2. When did the Republican Party enter the national political arena in the
US?

3.  How power is divided in the US?

4. How the President of the US is elected?

5. How can the president of the US be removed?

2.3 JUDICIARY

Judiciary is necessary to interpret laws and punish law breakers. The sound principle
in politics is that laws and not whims and caprices of men, should govern. In
federalism, judiciary is necessary because there is distribution of power between
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the Centre and the States and there is also a written constitution which needs
protection from the judiciary. The theory of checks and balances also admits the
fact that the presence of judiciary is necessary to check the arbitrary power of the
legislature and the monarchic ambition of the executive. Judiciary all over the world
also possesses the power of interpretation of the constitution and ordinary law.
Laws are not what the words meant and as Alexander Hamilton said that ‘laws
are a dead letter without courts to expound and define their true meaning and
operation’. Thus, Article III of the American Constitution provides for the Supreme
Court. It reads: “The Judicial power of the United States, shall be vested in one
Supreme Court, and in such inferior courts as the Congress may from time-to-
time ordain and establish”.

There are two general types of courts in America, namely the constitutional
courts and legislative courts.

Legislative Courts

These courts are outside the purview of Article 111 of the Constitution. They do
not exercise the judicial powers of the United States but are special courts created
to aid the administration of laws enacted by the Congress in accordance with the
powers delegated to it or implied in such powers. For example, Article I, Section
8, grants to the Congress power to impose and collect taxes, duties, imports and
in order to decide disputes about the valuation of subject to import duties, Congress
created the United Customs Court composed of nine judges. Legislatives are,
therefore, created to carry into execution such powers as those of regulation of
interstate commerce, spending funds, laying and collecting import duties and ruing
territories. Judges in the Legislative Courts are selected by the President with the
advice and consent of Senate but they can be removed by methods other than
impeachment. Appeals may be made to the Federal Courts of appeal against the
decisions of legislative courts.

Article 111 creates the Supreme Court and the other federal courts are
created by the Congress. The districts are the lowest federal courts in America.
There are as many as 89 District Courts in America. Each District court consists
of at least one judge and the Districts where the workload is heavy; there may be
more than one Judge subject to maximum 24 judges in a District Court as it is
found at present. These courts have original jurisdiction in all cases involving federal
laws. Appeal against the decision of a District Court can be made in the Circuit
Court of Appeal, which is the next higher federal judiciary.

Supreme Court

The Supreme Court stands at the apex of the federal judiciary. It occupies an
important place in the American constitutional system. Munro writes, ‘The
development of the Supreme Court into a final arbiter of constitutional disputes is
one of America’s most important contributions to the science of government’. The
Supreme Court of the US was established by the Congress in 1789, as per the
provision of the constitution. The Judiciary Act of 1789, which created the federal
judiciary and which has been amended various times, constitutes the basis of the
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federal judiciary. Since 1930, the Supreme Court has been situated in the
magnificent and imposing marble structure in the east of the national capital. The
constitution has not fixed the number of judges and at first it started with one Chief
Justice and five judges. Its strength was reduced to five in 1801 increased to
seven in 1807; increased to nine in 1837 ten in 1863; reduced to seven in 1866;
and in 1869 was fixed at nine, where it has remained till today. Now the Supreme
Court consists of one Chief Justice and the associate judges. The judges are
appointed by the president of America with the consent and advice of the Senate.
According to the protocol, the president first nominates and then appoints according
to the approval of the Senate. The constitution, does state what qualifications are
demanded from the judges of the Supreme Court in terms of age, citizenship and
competence or as to political views and background. Criticism that judges are
often political appointees cannot be denied. The judges hold office during good
behaviour and can be removed through impeachment only. A judge can retire, if
he wishes when he reaches the age of seventy at any time thereafter with full salary
provided he has served on the Bench for ten years. A judge may retire at the age
of sixty-five with fifteen years of service, and receives full pay.

Since the judges do not readily retire even when they reach the retirement
age, there has been a criticism of appointments. It is felt that a court made up of
life appointees is undemocratic. The Supreme Court holds one regular session at
the beginning of every first Monday in October and ending in the following June.
Special sessions may be summoned by the Chief Justice when the occasion is of
unusual importance and urgency. Six Judges constitute the quorum. Chief Justice
presides over all sessions and announces its orders, jurisdictions and powers of
the Supreme Court.

Jurisdictions of the Supreme Court of America are both original and appellate.
The original jurisdiction extends to two type of cases, namely, (i) Cases involving
ambassadors, public ministers and consuls and (ii) Cases involving one or more
than one States. In all other cases the Supreme Court has appellate jurisdiction. It
has power to hear cases already decided in lower federal courts or in State courts.
Normally, the Supreme Court has to deal with the federal cases. But the Fourteenth
Amendment of the American Constitution which prohibits a State from depriving
a person of life, liberty or property except ‘due process of law’, gives the Supreme
Court a good deal of power over the state courts. It is the highest appellate
authority of the state higher courts. The appellate jurisdiction of the Supreme Court
of America is very wide and comprehensive. In practice, very few cases come to
the Supreme Court in its original jurisdiction. Most of the cases which come to the
Supreme Court are in the nature of appellate cases which have started somewhere
else. It may be pointed out that the Supreme Court of America does not have
advisory jurisdiction. It has always refused to advise either to the executive or to
the legislator on legal or political matters. Further, it may be pointed out that the
Supreme Court is the final authority to decide which cases are to come within its
appellate Jurisdiction. In the exercise of original judicial powers granted by the
constitution, the Supreme Court has the authority to issue writs of habeas corpus,
mandamus, injunction and certiorari.
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A mere description of the jurisdiction of the Supreme Court of America
does not give a correct picture of the role it plays in the American constitutional
system. According to Munro, “Without the provision of the Supreme Court, the
American constitutional system would have become a hydra headed monstrosity
of forty-eight (now fifty) rival sovereign entities. It would have never gained that
strengthened regularity of operation which it possesses today”. Today the Supreme
Court has assumed more powers than contemplated by the founding fathers of the
constitution. But, working out the doctrine of judicial review and the doctrine of
‘implied powers’, it has assumed tremendous powers and has become the most
powerful judiciary in the world. Critics have observed that it is as difficult to think
of American constitutional system without the Supreme Court as to think of solar
system without the sun. This state indicates the pivotal role the Supreme Court
plays in the Constitutional system. It has been described as the successful institution
of the American constitutional system ‘not surpassed by any other institution in its
influence the life of the United States’. In the famous case of the Marburry vs.
Madison, the Chief Justice Marshall upheld the theory of judicial supremacy and
first developed the idea of judicial review. His theory of supremacy of the constitution
law has still prevailed in the United States of America.

In playing the role of guardian of the constitution, the Supreme Court has
greatly contributed to the development of the constitution. The credit goes to the
Supreme Court in making the constitution of 1787 workable in the last part of the
20th century. The constitution that was framed in the days of ‘horses and buggies’
is still applicable and working well in the age of jet planes and spaceships. The
necessary adoption has been secured not through mere constitutional amendment
as the constitutional amendment procedure is too rigid, but through the logical
interpretation given by the Supreme Court to the various provisions of the
constitution. James M. Beck rightly observed, “The Supreme Court is not only a
court of justice but, in a qualified sense a continuous constitutional convention. It
continues the work of the convention of 1787 by adopting through interpretation
the greater charter of the government”. The Supreme Court has interpreted the
constitution according to the needs of the time. In expanding federal government’s
domain of authority and altering a balance of power between the Centre and
States in favour of the former, the credit goes to the Supreme Court which used
the constitution ‘as a point of departure for the construction of a supplementary
body of constitutional law’. In increasing the powers of the central government the
Supreme Court has taken the help of the doctrine of implied powers.

The Supreme Court is the protector of the rights of the citizens and has
been empowered to issue writs like habeas corpus, mandamus, certiorari and
injunction for the protection of the rights of the people. It has kept the various
organs of the government within their defined powers and prevented encroachments
on human rights. It has declared laws unconstitutional not only on the basis that
they are beyond the jurisdiction of a particular organ but also on the ground that
they are unreasonable or unjust. It has determined the constitutionality of laws on
the basis of due process of laws. One of the Bill of Rights in the American constitution
is that nobody should be deprived of his life, liberty and property except due
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process of law’. This right is responsible for the doctrine of judicial supremacy. Till
1930, the Supreme Court gave great protection to the right to property and declared
governmental regulation of prices as taking away liberty and property without due
process of law’. After 1930s the Court has expanded its interpretation of the due
process clause for the protection of civil liberties and restricted the protection
given to property.

The Supreme Court is the final court of appeal in America. It can hear
appeal against the decisions of the state high courts and subordinate federal courts.
Though all cases cannot be heard in the Supreme Court and its authority in this is
limited, yet its opinion on a question of law is ‘unlike acts of the Congress, it is
immune from over vetoes and unlike presidential vetoes, it is immune from overriding
by the Congress’. In other words, the Supreme Court is the most powerful political
institution of America.

Professor Laski described the Supreme Court as a third chamber in the
United States. It is not only a judicial body but also a political body as it works
‘not in a judicial vacuum but in a whirling political climate. In examining the validity
of laws judges may question, the policies framed by the Legislature. When the
Supreme Court invalidates a law, it actually validates the policies and principles
that are connected with the law. According to Potter, ‘To strike down a constitutional
law is to drop a pebble in the legislative pool creating disturbance that cut ripples
from the point of contact across a considerable surface of potential legislation’.
Thus, the Supreme Court acts like a ‘super legislature’.

Fig. 2.5 The Supreme Court of USA
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Judicial Review

The Supreme Court of America has the power of judicial review. By judicial review
we mean the power of the Supreme Court to declare the laws passed by the
legislature or decrees made by the executive as ultra vires, if they come in conflict
with the latter and the spirit of the constitution. Whether there was a discussion on
judicial review in the Philadelphia Convention, which framed the American
Constitution, is a matter of controversy. Professor Beard made a careful study of
the proceedings of the Conference and said that its majority of members had such
an intention of having judicial review. Professor Crowing does not agree with
Beard’s thesis and concludes that ‘the right of the judiciary to declare laws valid
and thus to check the capacity of the Legislative Assemblies was in the opinion of
many to be the chief corner stone of a governmental structure plan with particular
reference to preserving property rights inviolate and assuming special sanction for
individual members’. Federalism often breeds legalism and in written federal
constitution there is distribution of powers between the centre and units; judicial
review is implicit as the courts are the competent authority to say what is legal and
what is not. Thus, Professor Crowing and some other constitutional experts do
not agree with Professor Beard as regards the intention of the makers of the
constitution for having judicial review. The constitution in its Article VI only upholds
its supremacy. It reads, ‘This Constitution and laws of the United States which
shall be made in parlance thereof shall be the supreme law of the land and the
judges in every State shall be bound thereby’. This article does not clearly state
that the Supreme Court can invalidate laws passed by the Congress or the State
Legislature. Thus, the power of judiciary to consider the validity law, as stated
earlier, is technically known as the judicial review. If a law is repugnant to either
letter of the spirit of the Constitution, the judiciary will declare it as ultra vires.

As the American Constitution is the father of all written Constitutions, it is
also the classic home of judicial review. It is wrong to enquire that judicial review
is inevitable of a written constitution. France, Italy and Germany existed for many
years with written constitutions and judicial review. Even today France, China,
Russia and Australia have written constitutions but no judicial review. Article VI of
the constitution says that ‘the constitution is the supreme law of the land’ and
hence the guardianship of the constitution ought to be attributed to the judiciary.
Since each man is fallible and apt to be erroneous, laws and not men should
govern. Fourthly, it is required ‘to settle disputes between different states and
between citizens of different states’. It is therefore, proper on the part of the
Supreme Court to determine whether the federal legislature has not exceeded its
legitimate authority in enacting a particular law and the government in issuing an
executive decree.

These are the reasons for which judicial review is necessary in America and
in fact, the judiciary has got the power to declare a law of the legislature ultra vires.

It is further argued that the American Constitution is the shortest written
constitution and is very elastic. It contains phrases which are very broad,
comprehensive and elastic. They can be twisted to different circumstances and
can be given different meanings. Interpretation of these phrases should be left to
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the judiciary. The judiciary should see whether they are properly used. It is not
desirable to make the constitution a toy in the hands of the politicians. The judiciary
represents the highest intellectuals of a particular age and therefore, they are in
better position to consider the matters calmly without passions and emotions. Here
the intention of the judiciary is not only legal but also political. In determining the
constitutionality of a statute, the judges of the Supreme Court pass judgments on
the political wisdom of the measure before them. What they really do to determine
is not whether the measure is legally valid but whether or not it is wise according to
their own conception of wisdom. As a continuous constitutional convention, the
Supreme Court has been able not only to interpret, defend and protect the
constitution but also to adopt and adjust the changing social and economic condition
of the rapid developing country.

Judicial interpretation in America is one of the important ways in which the
constitution has been developed. The words of the constitution are so unrestraint
and broad that the judges should give ‘judgment not from reading the constitution
but from reading life’. The constitution is flexible enough to meet all the new needs
of the society. That is why, Beck, a strong supporter of judicial review, says that
the Supreme Court is not only a Court of justice but in a qualified sense a continuous
constitutional convention that continues the work of the Philadelphia Convention
of 1787.

There has been considerable excitement in the United States over this issue
of judicial review. People have claimed that the balance of the constitution has
disturbed and both the Congress and the President depend upon the goodwill of
the Supreme Court for their successful functioning. The word, it is said, is dynamic
and the legislature represents this dynamism. Philosophies of life are ever-changing
and laws must correspond to them. The Supreme Court represents conservatism
and not dynamism and the nine men sitting in the bench are not likely to be swayed
always by modern philosophies. Again as the Supreme Court delivers judgment
by simple majority, the result is that the marginal judge is the dictator in the United
States. Let him change side, an invalid law becomes valid; and let him again change
side, a valid law becomes invalid. This has been experienced in 1895 and 1938. It
seems to be arbitrary and undemocratic. Nevertheless, the consequences of judicial
review are often exaggerated and misunderstood. In America, judicial review
operates in a sporadic rather than a continuous fashion. In America, it is said that
the Supreme Court does not look at the constitution ‘with the cold eye of the
anatomist but as a living and breathing organism which contains within itself the
seeds of future growth and development’. For the protection of the civil liberties
of the Americans, the Court is playing a very crucial role. The number of cases
before the Supreme Court concerning civil liberties has increased in recent times.

Unqualified judicial supremacy is bad. Hence, there is a talk of reforms of
the American Supreme Court. The following are the some of the suggestions made
to mitigate the pernicious effects of judicial review. The constitution should not be
always legally binding upon the Congress. It is a product of 1787 and not of
1990s. What is wilted is that the Supreme Court should accept it merely as a point
of reference.



Salient Features of
American Constitution

NOTES

Self - Learning
62 Material

Judgment of the Supreme Court should not be pronounced by simple
majority. In reviewing the constitutional cases, at least there should be a prescribed
majority, say 2/3 majority or 3/4 majority or the concurrence of 7 out of 9 judges.

Further, the laws declared ultra vires by the Supreme Court should not be
altogether killed. The Congress should have the power to repass the condemned
laws in which case they should again be valid. In other words, the Supreme Court
should have suspensive judicial review.

This will rest the centre of gravity back to the Congress. The Congress
should re-pass and override a law set aside by the Supreme Court as it may
override a Presidential veto. This would of course, require a constitutional
amendment. Lastly, judges should retire after a certain age limit. The age of
superannuation should be fixed at 70 and an Act of 1938 has provided for judges
above 70 to have the option to retire on full pension equal to their monthly salary.
However, this is not binding and a judge can be a judge for life. The appointments
of the judges of the Supreme Court are made on political grounds. A democratic
president naturally appoints a democrat as a judge.

Check Your Progress

6. Which Article of the American Constitution provides for the Supreme
Court?

7. What are the jurisdictions of the Supreme Court of America?

8. How is the term ‘judicial review’ is interpreted in the US constitution?

2.4 LEGISLATURE

The various aspects of the US legislature are mentioned in this section.

The US Speaker: Power and Functions

The Speaker of the United States House of Representatives, or Speaker of the
House presides over the United States House of Representatives. The office of
the speaker was constituted in 1789 by Article 1, Section 2 of the United States
Constitution, which states in part, ‘The House of Representatives shall choose
their Speaker...’ The present Nancy Pelosi, a Democrat from California (elected
to the office on Jan 3, 2019) speaker in the United States House of Representatives
is although the Constitution does not state that the Speaker ought to be an elected
Member of the Congress, a non-member has never served the post.

After the Vice President, the speaker stands second in the presidential line
of succession, and before the Parliament pro tempore of the US Senate. The
speaker is required to set the party’s legislative agenda. The Speaker is generally
not required to supervise debates, as this task can be delegated to the other
members of Congress of the same political party. Apart from the regular duties
involving heading the House and the majority political party, the speaker is also
required to perform administrative and procedural functions, and act as the
representative of his or her congressional district
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Partisan Role

The political functions of the speaker are not addressed in the Constitution, but in
the case of the US, the head of the majority party in the House of Representatives
traditionally outranks the majority leader. Even though the speaker is entitled to
vote, he/she generally neither takes part in the debate, nor votes except on rare
occasions. He/she has to ensure that legislations supported by the majority party
are passed by the House. While doing so, the speaker is allowed to use his/her
authority to determine when each Bill reaches the floor. The speaker is also the
chairman of the majority party’s House Steering Committee. Whereas in functioning,
the speaker heads the House majority party, the same cannot be said of the
President pro tempore of the Senate, whose office is only ceremonial and honorary
in nature.

Also, the role played by the speaker depends to a great extent on whether
the President and the speaker belong to the same party. In case where they belong
to a single party, the speaker’s role is quite reduced. For example, Speaker Dennis
Hastert did not play a very prominent role during the presidency of fellow
Republican George W. Bush. But it might also happen that the speaker will have a
prominent role to play even when the President and the speaker are of the same
party. For example, Speaker Nancy Pelosi (refer to Figure 2.6) had a major role
in fellow Democrat Barack Obama’s presidentship (refer to Figure 2.7).

Fig. 2.6 Nancy Pelosi

Contrarily, when the speaker and the president are from rival parties, the
speaker is certain to play an extended role. The speaker holds the most important
position in the opposition party, and is generally the main public opponent of the
president’s agenda.
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Fig. 2.7 Barack Obama

Presiding Officer

The speaker is also the presiding officer and has many powers accompanied with
a lot of responsibilities, which he/she usually delegates to others. He/she may choose
any Member of the House to act as Speaker pro tempore and preside over the
House. The party may change the presiding officer as it sees fit, who may or may
not be the speaker. Nevertheless, as a rule he or she is addressed as ‘Mister
Speaker’ or ‘Madam Speaker’ while on the floor of the House. The speaker also
has to choose the chairman who shall preside over the Committee when the House
resolves itself into a Committee of the Whole. Those who wish to speak in this
assembly have to get an acknowledgement by the presiding officer. The debate is
also controlled by the presiding officer, who can call on members according to his/
her wish. This officer must also maintain decorum during the debating session. He
can instruct the Sergeant-at-Arms to implement the rules.

A speaker also influences the processes of the committee because he or she
chooses nine out of thirteen members of the powerful committee on Rules, subject
to the approval of the conference of the majority party. He/she is also responsible
for the appointment of all the members of select committees and conference
committees. He/she also has to decide the committee that shall consider it. The
speaker can also participate in the debate and also vote, but this power can be
evoked only in extraordinary circumstances. Generally, the speaker uses his/her
voting power only when their vote is decisive and of grave importance.

Different functions

The Speaker presides over all joint sessions and meetings. The Twelfth Amendment,
however, states that the President of the Senate should preside over the joint
sessions of Congress when it assembles to count electoral votes and to accredit
the results of a presidential election. The supervisory functions of the speaker are
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further invoked when he or she has to oversee the officers of the House: the Clerk,
the Sergeant-at-Arms, the Chief Administrative Officer and the Chaplain. The
Speaker has the power to dismiss any of these officers. He/she also appoints the
House Historian and the General Counsel and, jointly with the Majority and Minority
Leaders, appoints the House’s Inspector General.

However, no such instance has been observed where the presidential
succession has entitled the speakers to become the president. Under the 25th
Amendment, the declaration has to be made to the speaker about the presidential
ability or inability to resume the presidency.

The US Committee System

Laws of the US are decided and debated in the Congress. This usually takes
place in the committees. The committees are constituted in each chamber of the
Congress and have to perform particular functions and facilitate legislation. They
help the legislative bodies to perform their work faster by constituting smaller
groups.

The number of committees and sub-committees in the Congress is close to
250. All of them are given to perform diverse functions and are composed of the
congressional members. All chambers of the Congress have their separate
committees; however, joint committees that comprise members of both chambers
are also formed. The committees are governed by their own set of rules, thus
rendering all panels their unique character.

The Senate comprises standing committees for the following subjects:

 Agriculture, nutrition and forestry

 Appropriations, that take care of the finances of the federal government,
thus rendering it one of the most powerful Senate committees

  Armed services

 Banking, housing and urban affairs

 Budget

 Commerce, science and transportation

 Energy and natural resources

 Environment and public works

 Finance; foreign relations

 Healthcare, education, labour and pensions

 Homeland security and governmental affairs

 Judiciary

 Rules and administration

 Small business and entrepreneurship

   Veterans affairs

These standing committees operate like permanent legislative panels, and
their various sub-committees tackle the essential duties of the full committee. There
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are four select committees that handle specific tasks in the Senate: Indian affairs,
ethics, intelligence and aging. These are charged with taking care of functions that
may be termed as housekeeping-type functions, such as ensuring that honesty
prevails in the Congress and that the American Indians are treated well. The
committees are chaired by a member belonging to the majority party, who is often
a senior member of the Congress. The members for the committees are allocated
by their respective parties. There is a limitation on the number of committees that
one member can become a part of, in the Senate. The committees are allowed to
appoint their own staff, but the majority party often directs these judgments.

The House of Representatives comprises many committees that are the
same as the Senate, such as the following:

 Agriculture

 Appropriations

 Armed services

 Budget

 Education and labour

 Foreign affairs

 Homeland security

 Energy and commerce

 Judiciary

 Natural resources

 Science and technology

 Small business

 Veterans affairs

Most committees of the Congress take care of legislation or the passing of
laws. The following are the ways in which they function:

(i) The number of Bills proposed in the Congress in its two-year session
is much more than the number of Bills that are considered for debate.
The difference lies in thousands.

(ii) A Bill that finds favour has to go through the following stages in the
committee:

 The executive authorities provide their written remarks on the
proposed measure

 Hearings are held by the concerned committee, where the
witnesses give their testimony and respond to any queries

 The committee fine-tunes the measure, occasionally with inputs
from members of Congress that do not belong to the committee

 Upon the agreement on the language of the measure, it is
forwarded to the full chamber where it is debated
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(iii) Conference committees that generally comprise members of the
standing committee from the House and Senate and whose members
had considered the legislation first, also help in settling one chamber’s
version of a Bill with the version of the other.

Legislative Process in the Congress

The American Constitution does not make any provisions for the cabinet. The so-
called cabinet is the product of the customs and the laws passed by the Congress.
The term ‘cabinet’ came into use during president George Washington’s term in
1793. He used to seek advice from his four secretaries, whom he called his
confidential advisors and later this body came to be known as the cabinet.

The American cabinet is totally different from the parliamentary cabinets in
other countries. It is an extra-constitutional and extra-statutory body. It is an
advisory body that aids and advises the president in discharge of his duties.
Eventually, separate departments of the administration were made under the charge
of one advisor each. They are called secretaries and these secretaries are the
heads of the departments and at the same time, assume the role of the president’s
advisers. They are collectively known as the President’s cabinet.

The secretaries are appointed by the President on the advice of the Senate.
Generally, the Senate does not hinder the President’s selection of secretaries. The
President has exclusive authority to remove the secretary, if the former is not
happy with his work. Initially, the cabinet started with three departments: state,
treasury and war departments; now, there are twelve such departments. All these
departmental heads comprise the cabinet. Their appointment is made by the
president. He does not have any restriction on the selection of secretaries. While
selecting a secretary, he gives preference to experience, ability and geographical
situations. He can even appoint people from opposition if he feels they can be the
best advisors. George Washington tried it, but failed because the advisors from
the opposition created many hassles for him in his administration, and finally, he
had to reject them and select people from his own party. Since then, it has become
a convention that the president selects advisors from his own party for the political
homogeneity.

Meetings

The cabinet ordinarily meets once a week. There are no formal rules for the
meetings. The president only decides the matters to be discussed in the meetings.
Meetings are held in his room in the White House (Figure 2.8). There are fair and
frank discussions in the meetings, but no official record of these meetings is
maintained. The proceedings are kept confidential. The decisions of the cabinet
are announced as the decisions of the president only.

Responsibility of the Cabinet

The cabinet in America is called the official family of the president. It does not
have independent powers or prestige. It is not a policy-making body. It does not
have individual or collective responsibility. The President cannot give any
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responsibility to the cabinet. He creates and dissolves the cabinet. The cabinet
does not have any legal sanction. It is dissolved with the departure of the president.

Fig. 2.8 White House

Responsibility of the Secretaries

As the heads of different departments, the secretaries are individually accountable
to the president for their functioning in the departments. Consecutively, for efficient
administration in their individual departments, they are assisted by junior secretaries.

Organization of the department

Each department is divided into bureaus, which are headed by a commissioner or
a bureau chief. The bureau is further divided into divisions. It is the duty of the
secretary of the department to see that his department works competently with full
assistance and harmonization between bureaus and units of division. They are not
accountable to the legislature for any action of theirs. They are only answerable to
the president. But the Congress can summon any secretary for explanation, when
there is a need to do so, or when the Congress constitutes an investigation committee
to investigate the complaints received against any department. The secretary is
called to get information or clarification and not for accountability.

Position of the Cabinet

The position of the American cabinet is what the president makes it. It is formed
only to assist and advise the President, but it is up to the President to accept the
advice or not.

2.4.1 The US Congress: The Senate and the House of
Representatives

In 1787, when the founding fathers of the US drafted the Constitution (a
Constitution which is still valid today), they chose the US Congress for the very
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first article. The Constitution gave the Congress the power to make laws for the
federal government, the capability to check the actions of the president and the
duty to stand up for the American people.

Constitutions reflect the beliefs, goals and aspirations of their authors and in
many cases, the values of a given society. In this way, the American Constitution is
no exception. To be able to understand the principles on which the US Congress
was established, one must first understand the politics, which surrounded the
formation of the United States of America.

The founding of British colonies in what was known as the ‘new world’ is
only one part of the history of the Americas, but it is fundamental to the history of
the United States. It was from the British colonies that, in 1776, a new nation was
born. The first British colonists landed in 1585, in what is now Virginia. Life was
difficult in the new world, and many of the early colonies surrendered to disease,
famine and attack by the native ‘Indian’ tribes. The first colony to conquer these
difficulties was established in Jamestown, Virginia, in 1607. Their success was
due to two reasons: surviving the first winter with the aid of friendly Native Americans
and an ability to grow tobacco. The colonists had discovered a mix of Caribbean
and mainland American tobacco leaves, which was appealing to the European
taste and trade with the ‘old world’ had become both, possible and lucrative. By
1732, thirteen colonies had been established up and down the eastern seaboard
of North America. These colonies began to thrive through trade, and soon found
a degree of autonomy from the British Government. Colonial assemblies were
established in America, and these began to check the power of resident royal
governors, often taking control of the characteristics of taxation and expenditure.
Steadily, the principles of self-government were becoming ascertained in the minds
of the colonists.

As the 18th century progressed, the British Crown and Parliament once
again began to look to the west. The colonies had proved to be a success, and
Britain wanted to expand its control of the continent. Its efforts directed at westward
expansion, however, meant clash with the French forces who had established a
powerful position in North America. The French-Indian War lasted from 1754–
1763, until the French forces were defeated. This left the British in control of a
large area. Presently, this large area is Canada and the US. The cost of the war
and the resources needed to control their recently expanded western empire put a
strain on British finances, and led the Parliament to look for new ways to raise
revenue. Having decided that the colonies should pay more for their own defence,
the British Parliament passed a series of acts, which levied taxes on colonial
trade.

The British actions had endangered the ability of the colonies to trade freely
and given the historical importance of colonial trade, this caused a great deal of
bitterness. Over the next ten years, protest over British taxation and oppression
grew, occasionally breaking into violence. Matters came to a head in Lexington,
Massachusetts in 1775 when a raid by British troops on colonial militias led to full-
scale fighting. This marked the beginning of the American Revolution.



Salient Features of
American Constitution

NOTES

Self - Learning
70 Material

Fig. 2.9 Thomas Jefferson

A formal declaration of independence was issued on 4 July 1776. Largely
written by Thomas Jefferson (Figure 2.9) of Virginia, the declaration set the grounds
on which the colonies claimed their right to throw off the British rule. Behind the
declaration were the ideas of the 18th century philosophers and writers such as
Thomas Paine and John Locke. These ideas were widespread among the
aristocracy of that time. These ideas would go on to play a large part in writing the
Constitution.

The War of Independence formally ended in 1783 with the signing of the
Treaty of Paris, in which the British Crown recognized the independence, freedom
and sovereignty of thirteen former colonies. With the certainty of victory, the thirteen
states were faced with the task of devising a system of government. Having just
conquered what they viewed as a tyrannical power, the leaders of the new states
had no intention of replacing the British Crown with their own monarch, or creating
a central government. However, it was recognized that some form of central
administration was inevitable for a new found independent nation.

There was never an issue that the new US would be anything other than
federal. A federal state maintains more than one level of government, with each
having their own rights and independence. Unlike in Britain, where the government
in London is paramount and can create, alter or abolish local governments as it
sees fit, the new US Constitution maintained the autonomy of individual states.
They created a central or federal government with certain powers and
responsibilities that rose out of necessity.

As the failure of the articles of confederation showed, there were certain
jobs that were necessary for the success of the new nation that could not be
carried out by the state governments alone. On the other hand, under the new
Constitution, the state governments intended to be the primary level of government,
with responsibility for their own affairs and those of their citizens. The federal
government was to be restricted to those areas, which fell outside of the individual
state: regulating trade between states, establishing a national currency, conducting
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foreign affairs and controlling the national military forces. This ideal, where each
level of government had its own separate areas of influence, was known as dual
federalism. Such a pure form of federalism was going to be short lived, but for the
early years of the US, it was the state governments which seized power.

The Constitution established a system whereby each branch of government
would be checked by another. A bicameral legislature was chosen so that the
Congress could act as a check upon itself in effect. For any law to be passed, the
approval of both chambers would be considered necessary. These two chambers,
which make up the US Congress, were the Senate and the House of
Representatives.

The Senate

The Senate of the US is generally known as the greatest deliberative body in the
world for a number of reasons. Right from its beginning, the Senate chamber has
been the setting of some of the most moving, influential and consequential debates
in the American history.

First, the Senate is mainly a legislative body. It has the power to pass
legislations that may become law, or to prevent legislations from becoming law.
Moreover, it is responsible for approving or denying consent to ratify treaties, for
approving and advising on presidential nominees and trying impeachments. Till
date, it is more powerful and significant than any upper chamber across the world.
Those who framed the Constitution wanted the Senate to be an incomparable
legislative body, such that it should be both, unique in its structure and superior as
an institution. They believed that this was essential for the republic to endure. So,
the framers provided for the following, among other things, in the Senate: equal
representation of every state; terms extending six years, beyond those of the house
and the president; elections in which only one-third of the total members would
stand before the people every two years; and a minimum age requirement to attract
‘enlightened citizens’ to serve the body. These characteristics lent an exclusive
character to the Senate–a small, stable, stately, thoughtful, independent,
experienced and deliberative body. With equal legislative authority for the House
of Representatives, the framers expected that the Senate would remain steady in a
representative democracy. This, along with its duties specified in the Constitution,
was the framers’ design for the Senate. However, the Senate required a structure
to operate. And that structure has for more than 200 years taken the form of
Senate procedure: standing rules, rule-making statutes and precedents.

In 1789, the first Senate assumed twenty standing rules. Surprisingly, sixteen
of those rules still form the core of the Senate procedure today. Since 1939, the
Senate has assumed twenty-five rule-making statutes. The presiding officer has
established a quantity of precedents over the course of the Senate’s history to fill
nearly 1,600 pages in the seminal reference work, known as the ‘Riddick’s Senate
Procedure’.

The Senate’s rules and precedents are nothing less than the institution’s
genetic material: they have evolved over a period of time; they are entwined and
complex. Those who unlock, understand and apply the Senate procedure have an
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edge over their colleagues and the course of the Senate’s negotiations. Nevertheless,
most of all, together, the Senate faithfully reflects the framers’ design and ambition
for the body. It is a body that remains true to the Senate’s two paramount values—
unlimited debate and minority rights.

Structure of the US Senate

The Senate is composed of 100 Senators, 2 for each state. Until the ratification of
the 17th Amendment in 1913, Senators were chosen by state legislatures, not by
popular vote. Since then, they have been elected to six-year terms by the people
of each state. Senator’s terms are staggered so that about one-third of the Senate
is up for reelection every two years. Senators must be 30 years of age, U.S.
citizens for at least nine years, and residents of the state they represent.

The Vice President of the United States serves as President of the Senate
and may cast the decisive vote in the event of a tie in the Senate.

Powers of the US Senate

The following are the powers of the US Senate:

Impeachment

Under the Constitution, the House of Representatives has the power to impeach a
government official, in effect serving as prosecutor. The Senate has the sole power
to conduct impeachment trials, essentially serving as jury and judge. Since 1789
the Senate has tried 19 federal officials, including two presidents.

Nominations

The Constitution provides that the president “shall nominate, and by and with the
Advice and Consent of the Senate, shall appoint Ambassadors, other public
Ministers and Consuls, Judges of the Supreme Court, and all other Officers of the
United States… (Article 2, Section 2).” The Senate has always jealously guarded
its power to review and approve or reject presidential appointees to executive
and judicial branch posts.

Treaties

The Constitution gives the Senate the power to approve, by a two-thirds vote,
treaties made by the executive branch. The Senate has rejected relatively few of
the hundreds of treaties it has considered, although many have died in committee
or been withdrawn by the president. The Senate may also amend a treaty or
adopt changes to a treaty. The president may also enter into executive agreements
with foreign nations that are not subject to Senate approval.

Expulsion

Article I, section 5, of the U.S. Constitution provides that each house of Congress
may “…punish its members for disorderly behavior, and, with the concurrence of
two-thirds, expel a member.” Since 1789 the Senate has expelled only 15 of its
entire membership.
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Censure

Article I, section 5, of the U.S. Constitution provides that “Each House [of
Congress] may determine the Rules of its proceedings, punish its members for
disorderly behaviour, and, with the concurrence of two-thirds, expel a member.”
Censure is a form of discipline used by the Senate against its members (sometimes
referred to as condemnation or denouncement). A formal statement of disapproval,
a censure does not remove a senator from office. Since 1789 the Senate has
censured nine of its members.

Filibuster and Cloture

The Senate has a long history of using the filibuster—a term dating back to the
1850s in the United States—to delay debate or block legislation. Unlimited debate
remained in place in the Senate until 1917, when the Senate adopted Rule 22 that
allowed the Senate to end a debate with a two-thirds majority vote—a tactic
known as “cloture.” In 1975 the Senate reduced the number of votes required for
cloture from two-thirds (67) to three-fifths (60) of the 100-member Senate.

Investigations

Congress has conducted investigations of malfeasance in the executive branch—
and elsewhere in American society—since 1792. The need for congressional
investigation remains a critical ingredient for restraining government and educating
the public.

Contested Senate Elections

The United States Constitution gives each house of Congress the power to be the
judge of the “elections, returns, and qualifications of its own members” (Article I,
section 5). Since 1789 the Senate has carefully guarded this prerogative and has
developed its own procedures for judging the qualifications of its members and
settling contested elections.

House of Representatives

A complex body of rules, precedents and practices governs the legislative process
on the floor of the House of Representatives. The official manual of house rules is
more than a thousand pages long, and is complemented by more than twenty-five
volumes of precedents. The ways in which the House applies its rules are moderately
conventional, at least in comparison with the Senate. Some rules are certainly
more multifaceted and more difficult to interpret than others; but the House does
not tend to follow parallel procedures under similar circumstances. Even the ways
in which the House does not have a propensity to follow similar procedures,
generally fall into relatively limited number of recognizable patterns.

Most of the rules that representatives may call upon and the procedures
that the House may follow are fundamentally important. The majority of members
should be able to work their will on the floor in due course. While the House rules
normally identify the significance of permitting any minority to present its views
and sometimes to suggest its alternatives, the rules do not enable that minority to
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filibuster or use other devices to prevent the majority from prevailing without
excessive delay.

Modes of procedure

There is no one single set of course of action that the house always follows, when
it mulls over a public Bill or resolution on the floor. In some cases, the House rules
require certain kinds of bills to be considered in certain ways. More often,
conversely, the House chooses to use whichever mode of consideration is most
fitting for each bill, depending on factors such as the importance and potential cost
of the Bill and the amount of controversy over its provisions and merits. The
differences among these packages of procedures rest largely on the balance that
each strikes between the opportunities for members to debate and propose
amendments, on one hand and the ability of the house to act swiftly, on the other.

Check Your Progress

9. What is the role of the Speaker in the American constitutional system?

10. List some of standing committees that the Senate comprises.

11. How is the American cabinet different from the parliamentary cabinets in
other countries?

12. What is the significance of the Congress in the US?

13. Why is the Senate so powerful in the US?

2.5 POLITICAL PARTIES IN THE US
CONSTITUTIONAL SYSTEM

The two-party system of America comprises the Democratic Party and the
Republican Party. The two parties have won every presidential poll since 1852
and have controlled the United States Congress since 1856. Many smaller third
parties also operate in the country, and their members are mostly elected for office
at the local level. Since the 1980s, the largest third party in the US is the Libertarian
Party.

But the American political system is a system of two-parties. The Constitution,
however, does not give an insight into the issue. This could be because when the
Constitution was being adopted in 1787, political parties did not exist in the US.
Those were the days when nowhere in the world elections were fought on the
basis of party system. The system was invented in the 1790s as the need to gain
popular support in a republic grew. New campaign strategies were invented by
the Americans that linked public opinion with public policy through the party.

The Democratic Party is the oldest and one of the major political forces in
the US. Since its split from the Republican in the polls of 1912, the party has
based itself as a labour party, fighting economic issues. The party is influenced
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majorly be the economic philosophy of Franklin D. Roosevelt and this has also
shaped its agenda since 1932. His New Deal coalition in fact ruled the White
House until 1968.

The Republican Party is the other dominating party of the country. It is
famously known as the Grand Old Party or GOP within the media circles since the
1880s. The party was founded in 1854 by Northern anti-slavery activists and
modernizers. With the election of President Abraham Lincoln in 1860, the Party
rose to prominence. He even used the party machinery to support victory in the
American Civil War. Republicans led the American politics during the Third Party
System from 1854 to 1896 and the Fourth Party System from 1896 to 1932. In
present times, it supports an American conservative platform, and also identifies
itself economic liberalism, fiscal conservatism, and social conservatism.

The Democrats registered a decline in popularity as per the 2011 USA
Today review of state voter rolls in 25 of 28 states. However, with more than 42
million voters, it remains the largest political party. The Republicans have 30 million
voters while Independents are at 24 million. As per the review, the Democrats
declined to 8, 00,000 and they were down by 1.7 million, or 3.9 per cent, from
2008. In 2004, 72 million voters had claimed affiliation to the party. Barack Obama,
the present president of the US, is the 15th Democrat to hold the office. The
Democratic Party is the majority party for the United States Senate since the
2006 mid-term polls.

As per the same review, the Republicans too registered a decline in 21 of
28 states. In 2011, its registration was down to 3, 50,000. Independents, on the
other hand, rose in 18 states that were reviewed. They increased by 3, 25,000 in
2011 and their number was up more than 4, 00,000 from 2008, or 1.7 per cent.
The 19th Republican to hold the office of the president was George W. Bush. Mitt
Romney, former Governor of Massachusetts, was their nominee for the 2012
polls. The Republicans have a majority in the House of Representatives since the
2010 mid-term polls.

Advantages and Disadvantages of the American Two-Party System

Some of the advantages of the two-party system in US are:

(i) Stability: Compared to multi-party systems, two-party systems are more
stable.

(ii) Moderation: Parties tend to be moderate under this system as the two
must appeal to the middle to win polls.

(iii) Ease: Voters have only to decide between the two parties.

Some of the disadvantages of this system are:

(i) Lack of choice: Voters’ options are limited as both parties tend to be very
similar.

(ii) Less democratic: A percentage of people will always feel marginalized by
the system.
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Realignment

This term is used to refer to the political shifts within a country. To realign means to
give a new direction to the party and to redefine what being a member of the said
party means. Old parties realign when faced with new challenges and this often
leads to a split in party leadership. Issues often cross-cut each other; for instance,
many Democrats often find themselves agreeing with Republicans more than the
members of their own party. Parties shift around the axis of the new issue when it
becomes a matter of imminent concern and thus, a new system of parties emerges.

Major Third Parties in the US

In this sub-section, we will discuss the two major third parties in the US party
system. These are: (i) Constitution Party and (ii) Green Party.

(i) Constitution Party: This party is a conservative party of the US political
system and was founded in 1992. Then, it was called as the US Taxpayers’
Party. It is founded on the platform that reflects the original goals of the US
Constitution, on the principles advocated in the US Declaration of
Independence and the morals of the Bible. Its name was changed to its
present name in 1999. Rick Jore of Montana City was the first candidate of
the Constitution Party who was elected to a state-level office in 2006. This
was despite the fact that shortly before the polls, the Constitution Party of
Montana had disaffiliated itself from the national party.

(ii) Green Party: This party operates mostly at the local level in the US. Those
who are referred to as Greens have mostly won public offices at the ‘non-
partisan ballot’ polls. This indicates towards those polls where candidates’
party affiliations were not printed on the ballot. In the District of Columbia
in 2005 and other states which allow party registration, the party had 3,
05,000 registered members. In the polls of 2006, the party had ballot access
in 31 states. The Green Party mostly operates as a third party in the US
since 1980s. It was in 2000 during Ralph Nader’s second presidential run
that the party got widespread public attention. At present, the main Green
Party is the Green Party of the United States, whose emergence has
overshadowed the former Greens or the Green Party USA. The agenda of
this party is environmentalism, non-hierarchical participatory democracy,
social justice, and respect for diversity, peace and non-violence.

Contemporary Party System in the US

The Republicans have been doing very well politically since the polls in 1968, especially
in the presidential races. This is evident in the fact that since 1968, only two
Democrats—Jimmy Carter in 1976 and Bill Clinton in 1992 and 1996—were elected
as presidents. In the opinion of some scholars, the Republicans dominate the political
system after the breakdown of the New Deal coalition, producing a realignment.
For others however, it was a sort of de-alignment, i.e., the loosening of the party
ties. They cited that since 1970s, American citizens identify themselves as
independents rather than with any party ideology. People also cross party lines and
vote for different parties in different polls. Split-ticket voting has also become popular
in the US, wherein citizens vote for both Republicans and Democrats for different
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offices in the same polls. This kind of system has led to formation of a number of
divided governments wherein one party leads the presidency while the other has
control over at least one house of Congress.

Reagan Democrats

In present times, political parties no longer are able to either dictate their nominees
or control massive patronage. Candidates are said to function independently from
the party leaders. They make their own strategies, often at the cost of the party.
Such activities were synonymous for the Reagan Democrats in the 1980s. These
comprised mainly blue-collar workers who conventionally voted for the Democrats.
They were, however, to Reagan’s social conservatism and toughness; in tune they
helped him win two terms in presidents’ office.

As parties took a back-turn, this gave rise to candidate-centred politics
wherein people voted for the candidates instead of the parties they were
representing. This was especially true to presidential polls. Parties provided services
such as financing the campaigns, providing expertise, lists of donors, and name
recognition to candidates and campaigns. While they may exactly tow the party
line, candidates are often seen maintaining close contact with the party leadership
to win favours and larger party support. In cases where voters know little about
candidates, the elections are mostly party centric.

The political system of the United States can be differentiated with other
developed democracies on some of these major counts. These include significant
power in the Upper House of the Legislature, the influence and authority of the
Supreme Court, clear division of powers between the legislature and the executive
and the domination of two political parties. Smaller parties in the US have low
influence in the politics than they do in others democracies of the develop countries.

One of the dominant features of the US governance system is the federal
entity created by the Constitution. At the same time, people are also subjects of
the state and also of their local governments. The local governments refer to the
counties, municipalities and special districts. The American history is reflected in
its multiplicity of jurisdiction. As mentioned, state facilitated the creation of the
federal government while colonies were separately established and they governed
themselves. The local governments, on the other hand, were created by the colonies
to carry out their independent functions. More states joined the country as it
expanded.

2.5.1 American Ideology and Polarizing Issues

The dominant political ideology of America is Republicanism, as well as a form of
classical liberalism. Documents that speak of these ideologies are the Declaration
of Independence (1776), the Constitution (1787), the Federalist Papers (1788),
the Bill of Rights (1791), and Lincoln’s Gettysburg Address (1863), among
others. Some of the core principles of these ideologies are as follows:

 Civic duty: American citizens have to understand and support the
government, participate in poll process, duly pay their taxes and perform
military service if required.
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 No space for political corruption

 Democracy: Citizens are foremost and the government is responsible to
them. Citizens also have the power to change their representatives through
polls.

 Equality before law: Laws attach no special privilege to any citizen.
Government officials are subject to the law just as others are.

 Freedom of religion: The government can neither support nor suppress
religion.

 Freedom of speech: The government cannot restrict through law or action
the personal, non-violent speech of a citizen; a marketplace of ideas.

When the foundation of the United States was laid, its economy was mainly
agricultural and comprised of small private businesses. Welfare issues were left by
the state to the prerogative of private or local initiatives. The ideology of laissez-
faire was, however, abandoned during the Great Depression. The fiscal policy
between 1930s and 1970s was characterized by the Keynesian consensus. This
was the time when economic policy was dominated by modern American liberalism
and remained unchallenged. The idea of laissez-faire once again came to dominate
the American politics since the late 1970s and early 1980s. Ironically, America’s
GDP is at the low of 20 per cent since late 1970s even though the welfare state
expanded more than threefold after the Second World War.

Yet, central issues have divided the voters since much of the American history.
In its early decades, it was about the powers of the federal government. Present
polarizing issues include abortion and gay marriages. Nonetheless, they have helped
maintain a healthy democracy as well as the two-party system in the United States,
with each party supporting one or the other issue.

Characteristics of the Party System

Although nothing in U.S. law requires it, in practice, the political system is dominated
by political parties. With rare exceptions, elections are decided between the two
major parties: Democrats and Republicans. Although citizens vote for individual
candidates, most candidates are affiliated with one part or another. Therefore,
much of U.S. politics boils down to party politics.

Although the parties contest presidential elections every four years and have
national party organizations, between elections they are often little more than loose
alliances of state and local party organizations. Other parties have occasionally
challenged the Democrats and Republicans. Since the Republican Party’s rise to
major party status in the 1850s, however, minor parties have had only limited
electoral success, generally restricted either to influencing the platforms of the
major parties or to siphoning off enough votes from a major party to deprive that
party of victory in a presidential election.

Both the Democratic and Republican parties have undergone significant
ideological transformations throughout their histories. The modern Democratic
Party traditionally supports organized labour, minorities, and progressive reforms.
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It also generally supports higher taxes (particularly on the wealthy) to finance social
welfare benefits that provide assistance to the elderly, the poor, the unemployed,
and children. By contrast, the national Republican Party supports limited government
regulation of the economy, lower taxes, and more conservative (traditional) social
policies.

Both the Democratic and Republican parties select their candidates for office
through primary elections. Traditionally, individuals worked their way up through
the party organization, belonging to a neighbourhood party club, helping to raise
funds, getting out the vote, watching the polls, and gradually rising to become a
candidate for local, state, and—depending on chance, talent, political expediency,
and a host of other factors—higher office. Because American elections are now
more heavily candidate-centred rather than party-centred and are less susceptible
to control by party bosses, wealthy candidates have often been able to circumvent
the traditional party organization to win their party’s nomination.

Check Your Progress

14. Which are the two major political forces in the US?

15. List the major Third Parties in the US.

16. How can the political system of the United States be differentiated with
other developed democracies?

17. What are the core principles of American ideology?

2.6 ANSWERS TO ‘CHECK YOUR PROGRESS’
QUESTIONS

1. Concurrent to the formation of the American state system, the conservative
tradition appeared on the US political scene. The Constitution of 1787,
which had become the most complete expression of the philosophy and
politics of bourgeois liberalism in constitutional rights, contained conservative
features itself. While sanctifying the existence of slavery for many decades,
it upheld the indivisible supremacy of the bourgeoisie in the north and the
plantation owners in the south. These were united in one bloc by common
economic and political interests. Till that time, the remarkably constructive
conditions, both extrinsic and intrinsic, for the development of capitalism in
the United States ensured the harmonious coexistence of two ruling classes:
western farmers and southern plantation owners.

2. One of the bastions of conservatism was in the Republican Party, which
had entered the national political arena in 1856. The conservative Republicans
were quite a strong and influential group in political circles. Their leaders
included Abraham Lincoln’s ally Orville Browning (Illinois), Edward Bates
(the well-known Missouri politician), Supreme Court Justice John McLean
(Ohio), Senator William Dayton (New Jersey), Congressmen Thomas
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Corwin (Ohio), Edgar Cowan (Pennsylvania) and Albert White (Indiana).
The conservative faction consisted of former representatives of parties that
had fallen apart: the ‘Know Nothings’ and ‘Jacksonian’ democrats, who
were the opponents of slavery. However, the largest conservative contingent
carried the experience of political struggles under their belts, under the banner
of the Whig Party.

3. The power of legislature is divided between two chambers of the Congress:
the Senate and the House of Representatives. The Supreme Court and
lower federal courts together compose the judicial branch, and exercise
judicial power. It is their function to interpret the Constitution of the United
States, and its federal laws and regulations. They also resolve disputes
between the two branches of executive and legislative.

4. The president is indirectly elected by an electoral college of each state.
Each state elects the electors who are equal to the number of senators and
representatives in the Congress, from the state concerned. They meet in
each state, and cast their votes on the day fixed for presidential election.
The election of the President of America goes by the calendar.

The presidential electors (Electoral College) are elected on Tuesday after
the first Monday, in November of every leap year. These electors meet in
the capital of each state, on the first Monday after the second Wednesday
in December. They record their votes for their presidential candidate. Then,
each state sends a certificate of election to the chairman of the Senate. On
6 January, the Congress meets in a joint session and votes are counted. The
candidate, securing absolute majority gets elected.

5. The president of the US can be removed only by way of impeachment on
the ground of gross misconduct or high crimes. Impeachment is not a very
easy task. The Lower House frames the charges and the Senate acts as
judicial tribunal for impeachment. Its meetings are presided over by the
Chief Justice of the Supreme Court. The penalty cannot be more than the
removal of the president from office, and his disqualification from holding
any office of trust and responsibility under the American government.

6. Article III of the American Constitution provides for the Supreme Court. It
reads: “The Judicial power of the United States, shall be vested in one
Supreme Court, and in such inferior courts as the Congress may from time-
to-time ordain and establish”.

7. Jurisdictions of the Supreme Court of America are both original and appellate.
The original jurisdiction extends to two type of cases, namely, (i) Cases
involving ambassadors, public ministers and consuls and (ii) Cases involving
one or more than one States. In all other cases the Supreme Court has
appellate jurisdiction. It has power to hear cases already decided in lower
federal courts or in State courts. Normally, the Supreme Court has to deal
with the federal cases. But the Fourteenth Amendment of the American
Constitution which prohibits a State from depriving a person of life, liberty
or property except ‘due process of law’, gives the Supreme Court a good
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deal of power over the state courts. It is the highest appellate authority of
the state higher courts.

8. The Supreme Court of America has the power of judicial review. By judicial
review we mean the power of the Supreme Court to declare the laws passed
by the legislature or decrees made by the executive as ultra vires, if they
come in conflict with the latter and the spirit of the constitution. As the
American Constitution is the father of all written Constitutions, it is also the
classic home of judicial review.

9. The role played by the speaker depends to a great extent on whether the
President and the speaker belong to the same party. In case where they
belong to a single party, the speaker’s role is quite reduced. Contrarily,
when the speaker and the president are from rival parties, the speaker is
certain to play an extended role. The speaker holds the most important
position in the opposition party, and is generally the main public opponent
of the president’s agenda. The speaker is also the presiding officer and has
many powers accompanied with a lot of responsibilities, which he/she usually
delegates to others. He/she may choose any Member of the House to act
as Speaker pro tempore and preside over the House.

10. Some of the standing committees that Senate comprises are:

 Agriculture, nutrition and forestry

 Appropriations, that take care of the finances of the federal government,
thus rendering it one of the most powerful Senate committees

  Armed services

 Banking, housing and urban affairs

 Budget

 Commerce, science and transportation

 Energy and natural resources

 Environment and public works

 Finance; foreign relations

11 The American cabinet is totally different from the parliamentary cabinets in
other countries. It is an extra-constitutional and extra-statutory body. It is
an advisory body that aids and advises the president in discharge of his
duties. Eventually, separate departments of the administration were made
under the charge of one advisor each. They are called secretaries and these
secretaries are the heads of the departments and at the same time, assume
the role of the president’s advisers. They are collectively known as the
President’s cabinet.

12. In 1787, when the founding fathers of the US drafted the Constitution (a
Constitution which is still valid today), they chose the US Congress for the
very first article. The Constitution gave the Congress the power to make
laws for the federal government, the capability to check the actions of the
president and the duty to stand up for the American people.The Constitution
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established a system whereby each branch of government would be checked
by another. A bicameral legislature was chosen so that the Congress could
act as a check upon itself in effect. For any law to be passed, the approval
of both chambers would be considered necessary. These two chambers,
which make up the US Congress, were the Senate and the House of
Representatives.

13. The Senate of the US is generally known as the greatest deliberative body
in the world for a number of reasons. Right from its beginning, the Senate
chamber has been the setting of some of the most moving, influential and
consequential debates in the American history. The Senate is mainly a
legislative body. It has the power to pass legislations that may become law,
or to prevent legislations from becoming law. Moreover, it is responsible
for approving or denying consent to ratify treaties, for approving and advising
on presidential nominees and trying impeachments. Till date, it is more
powerful and significant than any upper chamber across the world. Those
who framed the Constitution wanted the Senate to be an incomparable
legislative body, such that it should be both, unique in its structure and
superior as an institution.

14. The Democratic Party is the oldest and one of the major political forces in
the US. Since its split from the Republican in the polls of 1912, the party
has based itself as a labour party, fighting economic issues. The party is
influenced majorly be the economic philosophy of Franklin D. Roosevelt
and this has also shaped its agenda since 1932. His New Deal coalition in
fact ruled the White House until 1968.

The Republican Party is the other dominating party of the country. It is
famously known as the Grand Old Party or GOP within the media circles
since the 1880s. The party was founded in 1854 by Northern anti-slavery
activists and modernizers. With the election of President Abraham Lincoln
in 1860, the Party rose to prominence. He even used the party machinery
to support victory in the American Civil War. Republicans led the American
politics during the Third Party System from 1854 to 1896 and the Fourth
Party System from 1896 to 1932. In present times, it supports an American
conservative platform, and also identifies itself economic liberalism, fiscal
conservatism, and social conservatism.

15. The major third parties in the US are:
(i) Constitution Party: This party is a conservative party of the US

political system and was founded in 1992. Then, it was called as the
US Taxpayers Party. It is founded on the platform that reflects the
original goals of the US Constitution, on the principles advocated in
the US Declaration of Independence and the morals of the Bible. Its
name was changed to its present name in 1999.

(ii) Green Party: This party operates mostly at the local level in the US.
Those who are referred to as Greens have mostly won public offices
at the ‘non-partisan ballot’ polls.
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16. The political system of the United States can be differentiated with other
developed democracies on some of these major counts. These include
significant power in the Upper House of the Legislature, the influence and
authority of the Supreme Court, clear division of powers between the
legislature and the executive and the domination of two political parties.
Smaller parties in the US have low influence in the politics than they do in
others democracies of the develop countries.

17. The dominant political ideology of America is Republicanism, as well as a
form of classical liberalism.

Some of the core principles of these ideologies are as follows:

 Civic duty: American citizens have to understand and support the
government, participate in poll process, duly pay their taxes and perform
military service if required.

 No space for political corruption

 Democracy: Citizens are foremost and the government is responsible to
them. Citizens also have the power to change their representatives through
polls.

 Equality before law: Laws attach no special privilege to any citizen.
Government officials are subject to the law just as others are.

 Freedom of religion: The government can neither support nor suppress
religion.

 Freedom of speech: The government cannot restrict through law or action
the personal, non-violent speech of a citizen; a marketplace of ideas.

2.7 SUMMARY

 The dilemma of recognizing the major determinants of political behaviour is
complex in the case of the US because of the vast diversity of American
life.

 The sense of affection to a region or community has, at all times, been one
of the most dominant sources of political loyalty and action. The US grew
out of various colonial communities, expanding progressively across the
continent, in a way, which has a propensity to lay emphasis on local loyalties.

 Concurrent to the formation of the American state system, the conservative
tradition appeared on the US political scene.

 The conservative Republicans articulated the interests of the American
bourgeoisie from heavy industry, who had long concentrated on markets in
the ‘free states,’ and relied little on the delivery of goods from the slave
south.

 Being a federal constitutional republic, the United States is a country in
which powers reserved to the national government are shared by the US
President, the Congress and the judiciary.
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 The American Constitution creates a federal entity. This is one of the dominant
features of the American governmental system. However, the state
government also caters to many people.

 The US Constitution has bestowed all executive powers in the hands of the
president. The president is the Chief Executive Head of the state in the US.
There are presidents in parliamentary democracies also, but they are nominal
executives.

 The presidential electors (Electoral College) are elected on Tuesday after
the first Monday, in November of every leap year. These electors meet in
the capital of each state, on the first Monday after the second Wednesday
in December.

 The US President is elected for a term of four years. He can be re-elected
for another term and according to the convention, no president can contest
an election for a third term.

 The president of the US can be removed only by way of impeachment on
the ground of gross misconduct or high crimes. Impeachment is not a very
easy task.

 In the US, the president cannot be arrested for any offence, and he cannot
be summoned before any court of law. He loses all immunities only when he
is impeached.

 The president is the chief administrative head of the nation. All administrative
functions are carried out in his name.

 The Congress is the custodian of the nation’s finances. Nevertheless, the
President also plays a central role in the financial matters of the country.

 The Congress is the only law-making body, and the President has to depend
on it for conductive laws to be passed.

 Senatorial approval is a big obstacle in the president’s administration. The
Constitution has provided that all federal appointments made by him are to
be ratified by the Senate.

 The President of America is not an inherited authority; he is elected by the
people because of his good qualities. He has to follow democratic values
and sustain his image to return in the second term.

 There are two general types of courts in America, namely the constitutional
courts and legislative courts.

 Article 111 creates the Supreme Court and the other federal courts are
created by the Congress. The districts are the lowest federal courts in
America. There are as many as 89 District Courts in America.

 Jurisdictions of the Supreme Court of America are both original and appellate.
The original jurisdiction extends to two type of cases, namely, (i) Cases
involving ambassadors, public ministers and consuls and (ii) Cases involving
one or more than one States.
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 Professor Laski described the Supreme Court as a third chamber in the
United States. It is not only a judicial body but also a political body as it
works ‘not in a judicial vacuum but in a whirling political climate.

 The Supreme Court of America has the power of judicial review. By judicial
review we mean the power of the Supreme Court to declare the laws passed
by the legislature or decrees made by the executive as ultra vires, if they
come in conflict with the latter and the spirit of the constitution.

 As the American Constitution is the father of all written Constitutions, it is
also the classic home of judicial review. It is wrong to enquire that judicial
review is inevitable of a written constitution.

 The Speaker of the United States House of Representatives, or Speaker of
the House presides over the United States House of Representatives.

 The political functions of the speaker are not addressed in the Constitution,
but in the case of the US, the head of the majority party in the House of
Representatives traditionally outranks the majority leader.

 The speaker is also the presiding officer and has many powers accompanied
with a lot of responsibilities, which he/she usually delegates to others. He/
she may choose any Member of the House to act as Speaker pro tempore
and preside over the House.

 The supervisory functions of the speaker are further invoked when he or
she has to oversee the officers of the House: the Clerk, the Sergeant-at-
Arms, the Chief Administrative Officer and the Chaplain.

 The American Constitution does not make any provisions for the cabinet.
The so-called cabinet is the product of the customs and the laws passed by
the Congress. The term ‘cabinet’ came into use during president George
Washington’s term in 1793.

 The cabinet in America is called the official family of the president. It does
not have independent powers or prestige. It is not a policy-making body. It
does not have individual or collective responsibility.

 The Senate of the US is generally known as the greatest deliberative body
in the world for a number of reasons. Right from its beginning, the Senate
chamber has been the setting of some of the most moving, influential and
consequential debates in the American history.

 The inability of one-party system to contain some matters of imminent
concern, like slavery, gave way to the development of this second party
system.

 Third party system is characterized by the rise of anti-slavery issue in
Republican Party, this system went on from 1854 to mid-1890s. The party
took on some of the economic policies of the Whigs like those concerning
national banks, railroads, high tariffs, homesteads and aid to land grant
colleges.

 The dominant political ideology of America is Republicanism, as well as a
form of classical liberalism.
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2.8 KEY TERMS

 Sectionalism: Sectionalism in 1800s America refers to the different lifestyles,
social structures, customs, and the political values of the North and the
South.

 US Federalism: Federalism in the United States is the constitutional division
of power between U.S. state governments and the federal government of
the United States.

 US Presidential Impeachment: The Constitution of the United States
gives Congress the authority to remove the president of the United States
from office in two separate proceedings. The first one takes place in the
House of Representatives which impeaches the president by approving
articles of impeachment through a simple majority vote.

 The Senate: It is the upper house of the US Congress.

 House of Representatives: The United States House of Representatives
is the lower house of the United States Congress.

 The Libertarian Party: This is a political party in the United States that
promotes civil liberties, non-interventionism, laissez-faire capitalism, and
limiting the size and scope of government.

 The Republican Party: It is the dominating party of the country. It is
famously known as the Grand Old Party or GOP within the media circles
since the 1880s.

 The Democratic Party: It is one of the major political forces in the US.

 Constitution Party: This party is a conservative party of the US political
system and was founded in 1992. Then, it was called as the US Taxpayers’
Party.

 Third party system: Characterized by the rise of anti-slavery issue in
Republican Party, this system went on from 1854 to mid-1890s.

 Republicanism: This is a representative form of government organization.
It is a political ideology centred on citizenship in a state organized as a
republic.

2.9 SELF-ASSESSMENT QUESTIONS AND
EXERCISES

Short-Answer Questions

1. Write a short note on the main features of the US Constitution.

2. Who can qualify for the US Presidency?

3. What are the limitations of holding an elected office for the President of the
US?
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4. Which are the two general types of courts in America?

5. Enumerate the power and functions of the US Speaker.

6. How do the most committees of the Congress function?

7. What governs the legislative process on the floor of the House of
Representatives?

8. What are the main advantages and disadvantages of the American Two-
Party System?

Long-Answer Questions

1. Analyse how the political system of the United States is different from most
of the developed democracies.

2. Discuss the power and functions of the US President.

3. Analyse how the Supreme Court of the US has contributed to the
development of the constitution.

4. Enumerate the partisan role of the US Speaker.
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3.0 INTRODUCTION

Academics and scholars in the field of Political Science have time and again argued
that the Swiss constitution is a direct result of the constitutional design process that
was developed so successfully during the country’s history. The constitution of
1848 formed the basis of a new constitutional choice. The framers of Swiss
Constitution sought to establish a federal system of government in Switzerland as
such a need stemmed from the historical importance of the cantonal units and the
cultural differences that existed among them. The main purpose was to   enhance
the strength, honour and unity of the Swiss nation by consolidating the alliance of
the confederated states. As per Swiss constitutional provision, a canton or half
canton is a member state of the confederation and as such a self-governing entity
fully equipped with a regional government, administrative apparatus, parliament
and judiciary.

Various Articles in the Constitution guarantee Cantonal sovereignty and the
constitutional structure of the canton. Although Switzerland has a rigid constitution,
it has provision for total and partial revision. There is a clear distribution of power
— executive, legislature and judiciary —not only between the cantons but also
between the federal branches of government and cantonal branches of government.
The distribution of governmental powers between the federal and cantonal
governments is roughly similar to the US. However, in any case where the two
come into conflict, the cantonal law is considered to be void. The federal principle
is maintained by the participation of the cantons in the matter of implementation
and execution of most federal laws. It is significant to note that Switzerland is a
rare example of a country with instruments of direct democracy at every level of
governance.
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This unit aims at analysing the salient features of Swiss constitution and
discusses in detail the role of the executive, legislature and judiciary. It also explains
the provision of Direct Democracy in Switzerland.

3.1 OBJECTIVES

After going through this unit, you will be able to:

 Understand the salient features of Swiss Constitution

 Explain the nature and role of Executive in Swiss Constitution

 Examine the role of Legislature in the Swiss constitutional system

 Discuss the role and functioning of Judiciary in Swiss Constitution

 Describe the Direct Democracy system in Switzerland

3.2 SALIENT FEATURES OF THE SWISS
CONSTITUTION

The Swiss Constitution of 1848 as amended in 1874 and 1999 and in other years
is a written document like the US and Indian Constitution. It consists of three
Chapters containing 123 Articles. Some of the frivolous details like fishing, hunting,
gambling dens, lotteries, sickness and burial of the indigent, cattle diseases,
qualifications of members of liberal professions etc., are also incorporated in the
Swiss Constitution. In fact, the Swiss Constitution establishes a compromise
between the advocates of Cantonal rights and the admirers of the strong Federal
Government. Hence, according to American political scientist Robert Clarkson
Brooks, it attempts to anticipate and prevent ‘causes of internal friction and
possibility of civil strife.’ Such an attempt automatically makes the Constitution
voluminous.

A Republican Constitution

Switzerland is the oldest existing republic in the world. Her constitution has pervaded
all through by a study spirit of republicanism, which is bred in the very bones of the
Swiss people. Republicanism has been accepted as a cardinal principle of the
Swiss political system. The Swiss people are eager and jealous of their republican
tradition to such an extent that they do not allow often one elected officer to hold
an important post for more than one year. The Swiss Federal Executive is an
example of perfect democracy as it is a plural and not a single executive. There is
no single chief executive of the country. The executive powers at the national level
are vested in the seven man council and its presidency goes by rotation.

Federal Form of Government

Though the Republic of Switzerland is formally designated as the Swiss
Confederation, it is in fact a federation. The preamble of the Constitution if properly
interpreted clearly establishes that a permanent union and not a loose league of
States have been set up in Switzerland.



Salient Features of
Swiss Constitution

NOTES

Self - Learning
Material 91

Article 5 of the Constitution guarantees to the Cantons their sovereignty,
inalienability of their territories and rights of their citizens. Moreover, they are allowed
to conclude treaties with foreign states in respect of matters of public economy
and police and border relations provided that these treaties are not detrimental to
the interests of the Federation and the other Cantons. However, communication
between the Cantons and the Federal Government must take place through the
Federal Council. The Cantons are allowed to keep their own permanent military
force, though their number is not to exceed 300. This is a novel provision. Defence
in other federations of the world is generally the concern of the Centre. During
emergency, however, the Federal Government is vested with exclusive authority
over the Cantonal forces. The discipline of the Cantonal forces also is regulated
by the Federal laws. In case of any dispute between the Cantons or the outbreak
of rebellion, a rarity in a country like Switzerland, the Federal Council may assume
even dictatorial powers. We can, therefore, conclude that on the whole, the Cantons
possess large amount of autonomy though central intervention predominates. Thus,
autonomy has, however, been eclipsed at times, nevertheless the confederation
draws its authority from the cantons. The constitution expressly recognizes the
judicial personality of the Cantons in the composition of all federal organs and also
the process of amendment.

The federal feature of the Swiss Constitution is in contrast to the Indian
Constitution which divides power between the Centre and the States based on
lists. According to the Indian Constitution, there are three subject lists — the
Union List, the State List, and the Concurrent List. These lists define the legislative
powers of each level of government. The Union government reserves the right to
make laws in areas specified on the Union List, the state governments allowed to
make laws in areas specified on the State List, and laws in areas listed on the
Concurrent List may be made at either a state or federal level.

Democratic Character of the Swiss Government

Democracy and Switzerland are almost synonymous. The principles of sovereignty
of the people and equality among the citizens and universal adult suffrage are the
hallmark of the Swiss Constitution. The principle of sovereignty of people is
reflected through the representative character of national and Cantonal legislatures,
the adoption of the institution like Referendum and Initiative, and the Republican
character of the Executive offices. The principle of equality is implemented through
the abolition of aristocratic and oligarchic privileges.

Some of the important rights and privileges revealing the liberal philosophy
ingrained in the Swiss Constitution are as follows:

 The emancipation of the individual from restraining influences of the church
and other paternalistic agencies

 The abolition of all political privileges

 The provision of freedoms of petition, belief and speech

 The press and assembly, free and compulsory education, equality before
law, freedom of trade arid commerce
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Citizen’s Rights

The Swiss Constitution does not contain a formal Bill of Rights. This does not,
however, mean that the fundamental rights of Swiss citizens are not protected by
their Constitution or are not incorporated in it. In fact, the rights ensured to the
Swiss citizens are scattered in a number of articles of the Swiss Constitution. The
Constitution guarantees to Swiss citizens equality before law, freedom of movement
in the country and residence in any part of the country and freedom of press and
association and of petition. Right to vote is allowed to citizens of 20 or more years
of age.

Secondary Position of the Judiciary

The Swiss judiciary plays a less vital role than the judiciary in the US or India. The
Swiss Federal Tribunal, the supreme court of the country, has only limited judicial
review. It can declare only a Cantonal law unconstitutional. The Swiss Constitution
makes it specifically clear that ‘the Court shall apply laws voted by the Federal
Assembly.’ The Swiss Tribunal is the only national court, which stands alone instead
of being at the head of all great national judicial system as is the case in the US or
India.

Bicameral Legislature

The Swiss legislature is bicameral in character. The Upper House, known as the
Council of States, represents the Cantons of Switzerland on equal basis like that
of the American Senate, which accords equality to all the states. It is a small
House consisting of only forty-six members. The National Council is the
representative Lower Chamber. It consists of 200 members. Both the Houses
have been kept at par with each other in respect of their powers.

A Dynamic Constitution

The Constitution of Switzerland is dynamic in nature. It has been adapting itself to
the exigencies of time and keeping pace with the social aspirations of the people.
For instance, the traditional freedoms of speech and that of forming associations
were curtailed to some extent during the two world wars, as Switzerland was
keen to maintain her neutrality. The government followed a policy of nationalization
within the framework of the old constitution. The State intervened whenever
independence of the Swiss citizens was endangered. The emanation of Labour
Legislation in 1877, 1908 and 1920 stands witness to this fact. Economic
depression of 1930 necessitated state intervention to bring the country out of the
morass of economic insecurity and utter frustration.

The Swiss Constitution’s direct democracy devices are the envy of the
democratic constitutions of the world. Its plural executive combining in itself the
advantages of parliamentary and presidential executives and avoiding their pitfalls
is another laudable contribution to the mechanism of world governments. Its
imbibing liberal philosophy negating the two extremes—capitalism and orthodox
socialism—is again a commendable choice of admixture of merits of both the
systems.
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The Swiss Constitution does not incorporate any independent chapter or
Bill of Rights unlike that of India. The rights are scattered in the constitution. They
enjoy protection of the courts. Following are some of the important rights ensured
to the Swiss:

(i) Right to citizenship: According to Article 43, ‘Every citizen of a
canton is a Swiss citizen. However, citizenship in Switzerland is three-
fold. Any person cannot be citizen of Switzerland without being the
citizen of Canton and no one can be the citizen of a Canton unless he
is a citizen of commune. Citizenship is guaranteed.’

(ii) Right to move: Every citizen possesses the right to move freely in
any part of the confederation. However, in case of inter-Canton
movement, certificate of origin can be asked for by the Cantonal
authorities. The right to reside can be refused in the following
circumstances:

(a) If the individual has been deprived of his civil rights

(b) If the individual has been repeatedly sentenced for grave
misdemeanour

(c) If the individual has become a permanent burden on public charity
(iii) Equality before law: Article 4 assures equality before law to the

citizens. In Switzerland, there are neither subjects, nor privileges of
rank, birth, person or family, Article 60 guarantees equal treatment to
all the citizens. It provides, ‘Every Canton is obliged to accord to
citizens of other confederate states the same treatment it accords to
its own citizens as regards legislation and all that concerns judicial
proceedings.’

    (iv) Right to press, association and petition: The Swiss citizens have
been granted the right to free press and publication of their views, but
such freedom is subject to the laws made by the Cantons for the
repression of the abuses. In case of default, the Central Government
has been authorized to frame penalties for the purpose. In fact, the
Swiss Press is highly responsible and conservative rarely engaged in
sensationalism which is often the characteristics of newspapers in the
US and India. Likewise, the freedom of association enables a Swiss
citizen to form any religious, social, economic and political association.
The right to assembly at any place has also been guaranteed. However,
unlawful associations or assemblies inimical to the interest of the State
are banned.
Right to petition is unique in character. It permits the citizens to send
petitions to the Government in protest to its policies and activities.
However, this right pales into insignificance in view of provision of
initiative in the constitution.
Free Education: The Swiss can seek free elementary education in
Government schools as well.
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(v) Right to religion: Article 49 and 50 have guaranteed religious rights.
Article 49 states ‘Liberty of conscience and belief is inviolable.’ Article
50 lays down, ‘The free exercise of forums of worships is guaranteed
within the limits compatible with public order and decency.’ There
can be no compulsion regarding religious belief, worship etc. Religion
in no way restricts the civil and political rights of the citizens. No citizen
can refuse to fulfil the obligations of citizenship on religious grounds.
The establishment of new religious orders is not permitted.

Besides the rights referred above, the Swiss citizens enjoy the fruits of Direct
Democracy through the methods of Referendum and Initiative. The Constitution
of Switzerland has made people conscious of duties as well.

Though the Swiss Constitution has not incorporated an elaborate chapter
of Rights, it cannot be denied that the basic rights as provided in other democratic
constitutions of the world have been assured to them.

It is a small compact country inhabited by enlightened people who are fully
apprised of the value of basic freedoms. Hence, they cherishingly adhere to them.
Referendum and initiative are the enviable rights, which in the real sense, Swiss
citizens alone enjoy and can take pride in their Democracy—the only Direct
Democracy in the world. The Swiss Constitution is indeed unique in character.

3.2.1 Swiss Executive

The Swiss Executive is a seven-member executive council that heads the federal
administration, operating as a combination cabinet and collective presidency. This
seven member council is known as the Federal Council. The head of the Federal
Council is the President of the Swiss Confederation.

Unlike in other countries, in Switzerland no one person is ever head of
state. The president of the Confederation is ‘primus inter pares’ – first among
equals – for one year, but with the office there still comes a whole series of traditional
duties and tasks.

The President of the Swiss Confederation is elected for one year of office
by the United Federal Assembly. Even though the title suggests otherwise, the
president of the Swiss Confederation is not head of state. This position is not held
by one individual, but rather by the whole of the Federal Council, which for example
collectively receives foreign heads of state on state visits. The president is ‘primus
inter pares’ – first among equals. He or she chairs the Federal Council meetings
and mediates in the case of disputes. In urgent situations the president can order
precautionary measures. In the unlikely event that the Federal Council is unable to
hold either an ordinary or an extraordinary meeting, the president may take a
unilateral decision.

Vice Presidency

Besides the president of the Swiss Confederation, the Federal Assembly also
elects the vice president of the Federal Council. The vice president is required to
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step in and take on all the presidial duties when the president is unable to. The
Federal Council may also assign the vice president presidential powers.

Representational duties

Presidents of the Swiss Confederation have special representational duties during
their year of office. Traditionally they give a speech at New Year and on Swiss
National Day on 1 August, which is broadcast on radio and television. They also
welcome the diplomatic corps – all foreign ambassadors to Switzerland – at a
New Year’s reception in the Federal Palace. Since the 1990s it has been usual for
the President of the Swiss Confederation to go on official visits abroad. The president
is also responsible for fostering relations with the cantons.

History of the Federal Presidency

The members of the cantonal governments who drew up the Swiss Constitution
were pragmatic thinkers and prepared to make compromises, according to the
Swiss Historical Dictionary. Certainly they did not waste any time in getting down
to work: they made the most of the atmosphere of political change in spring 1848
and within a few weeks drew up the federal state’s very first constitution. They
wanted to avoid the concentration of too much power in too few hands, and
certainly did not want just one person to hold too many executive powers. The
federal presidency was shaped accordingly and the term of office limited to one
year.

Two record holders

The first president of the Swiss Confederation in 1848 and 1849 was Jonas Furrer,
a liberal from Zurich. During the rest of the 19th century it was mainly the particularly
influential federal councillors who were elected president. Record holders Karl
Schenk (BE) and Emil Welti (AG) each held the office six times. Both were members
of the federal government for a very long time: Welti 24 years, and Schenk 31,
making him the longest-standing federal councillor in history.

System of rotation since the 1890s

The current system of rotation, whereby the longest-standing member of the
government becomes vice president of the Federal Council and then a year later
president of the Swiss Confederation, did not become established until the 1890s.
Prior to this the Federal Assembly elected the most admired federal councillors as
president. Those who were less popular with the members of parliament had, in
some cases, to wait a long time, for example Willhelm Matthias Naeff from St
Gallen, who, despite sitting on the Federal Council for 27 years, was president
only in 1853. Only once did an elected president not take up office: Victor Ruffy
from the canton of Vaud, who was elected President of the Swiss Confederation
for 1870, died on 29 December 1869. A sitting president has never resigned from
office, although Wilhelm Hertenstein from the canton of Zurich died in office in
1888.

We will study more about the Federal Council a little later on in the unit.
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Check Your Progress

1. What makes the Swiss Constitution voluminous?

2. What is regarded as a cardinal principle of the Swiss political system?

3. How does Swiss Constitution guarantee to the Cantons their
sovereignty?

4. List some of the important rights and privileges ingrained in the Swiss
Constitution.

3.3 JUDICIARY

In order to prevent any concentration or abuse of power, in Switzerland, the
powers of state are separated between three independent branches:

 The legislature (the power that makes the law)

 The executive (the power that implements the law)

 The judiciary (the power that adjudicates on the law)

This means that no one can be a member of more than one of the three
federal authorities—parliament, the government or the Supreme Court—at the
same time.

The judiciary is the third branch of the powers of state, alongside the
legislature and the executive. It is essentially embodied in the Federal Supreme
Court, the highest court in Switzerland.

Highest Court in Switzerland

The Federal Supreme Court is the highest court in Switzerland. It embodies the
third branch of the powers of state, the judiciary, alongside the Federal Assembly,
which makes the law (the legislature) and the Federal Council, which implements
the law (the executive). The Federal Supreme Court, based in Lausanne, comprises
two public law divisions, two civil divisions and one criminal division. Its two
welfare law divisions are based in Lucerne.

Following the justice reforms in the year 2000, three new federal courts of
first instance were created: the Federal Criminal Court, based in Bellinzona; the
Federal Administrative Court, based in St. Gallen and the Federal Patent Court,
also based in St. Gallen.

The Federal Supreme Court is independent and bound only by the law.
Federal court judges are elected by the United Federal Assembly (i.e., joint session
of the National Council and the Council of States).



Salient Features of
Swiss Constitution

NOTES

Self - Learning
Material 97

Public Deliberations

When the deliberations are made public, the judges discuss the case in open
court before reaching their decision by taking a vote. However, in most cases,
decisions are taken behind closed doors by exchanging written communications,
in what is known in Switzerland as a ‘circulation procedure’. While proceedings
at the Federal Supreme Court—with plaintiffs, defendants and lawyers—rarely
bear any resemblance to scenes in Hollywood movies, those at the Federal
Criminal Court do.

Federal Department of Justice and Police (FDJP)

The FDJP deals with social policies such as the co-existence of people of different
nationality, asylum issues, internal security and the fight against crime. Civil status
and civil rights issues also fall under the FDJP’s remit, as does the oversight of
gambling and international judicial and police cooperation.

Check Your Progress

5. How are powers of state in Switzerland separated?

6. Which is the highest court in Switzerland?

7. What is the function of Federal Department of Justice and Police (FDJP)
in Switzerland?

3.4 LEGISLATURE

The bicameral federal legislature of Switzerland, called the Federal Assembly,
encompasses the National Council and Council of State. Article 71 of the
Constitution vests supreme power of the Constitution with the Federal Assembly,
through subject to the rights of the people and the Cantons. Laws that are passed
by the Assembly cannot be vetoed by the President; nor can these laws can be
rejected by the people or the Cantons at the polls. The supremacy of the Federal
Assembly is further established by the fact that the other branches of the Swiss
Government do not coordinate, and are subordinate to the Assembly, subject to
the provisions of the Constitution.

National Council

The lower house of the legislature is called the National Council. Its total strength
is not fixed but varies from time to time according to the population. However,
every single Canton or half a Canton must be represented by at least one
representative to ensure that the interests of the people living in every canton are
safeguarded. Members of the National Council are elected by secret ballot.
However, unlike India which follows a First-Past-The-Post-System, the
membership to the National Council is on the basis of proportional representation.
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Clergies, executives and principal administrative servants of confederation, federal
councillors and members of the Council of States are not eligible for election.
Membership to the National Council is for four years. The House is not subject to
dissolution save for a total revision of the Constitution when the Houses do not
agree with each other. The House meets regularly four times a year in the months
of March, June, September and December.

The National Council elects its own president and vice-president. They
have a one-year term and are not eligible to fight for the same office in the next
consecutive president. Generally, the convention is that the vice-president succeeds
the outgoing president. The President of the National Council possesses the casting
vote in case of a tie and votes like any other member of the National Council when
the House is trying to elect various committees and bureaus. The duty of the
President is to regulate the business of the House. He is also responsible for
maintaining the dignity of the members of the House.

Council of States

The upper house of the Swiss Legislature is called the Council of States. Every
Canton sends two members while a half Canton sends one member to the Council
of States. The total membership of the Council of States is 46 representing twenty-
three Cantons, three divided into half Cantons. The method of being elected to the
Council of States varies from Canton to Canton. In some of the Cantons, the
deputies of the Council of States are elected by the Cantonal Legislatures, in
majority of them; the people elect them. The tenure for members of the Council of
states is from one year to four years; however, the most common tenure is three
years. Members of the Council of States do not vote on issues keeping their
Cantonal interests in mind; rather, they vote according to their consciences. The
Council of States elects its own Chairman and Vice-Chairman for every session.
Article 82 of the Swiss Constitution specifies that the Chairman and the Vice-
Chairman may neither be chosen from the deputies of the same Canton, nor any of
these officers be elected from among the representatives of the same Canton for
two consecutive sessions. The House functions by an absolute majority of the
total members of the House. As stated above, the members vote according to
their conscience and are not directed to vote according to Cantonal interests. The
Council of States is not subservient to the National Council.; their powers are
similar. Both houses must pass legislative measures for a bill to become a law; in
case there is any disagreement between the two Houses, the Bill is dropped. The
Swiss Constitution also guarantees parity between the two houses in financial
measures as well.

Powers of Federal Assembly

The Swiss Federal Assembly has been vested with all kinds of functions—
legislative, executive, judicial as well as Constitution-amending. Let us study each
of them in turn.



Salient Features of
Swiss Constitution

NOTES

Self - Learning
Material 99

I. Legislative

The following are the legislative and financial powers of the Federal Assembly:

 It has the power to pass federal laws and legislative ordinances

 It passes the annual budget, appropriates the state accounts and authorizes
public loans floated by the federal government

 It has the power to determine and enact necessary measures to ensure the
due observance of the Federal Constitution, the guarantee of the Cantonal
Constitution and the fulfilment of federal obligation

 It has the power to enact measures ensuring the external safety of the country,
her independence and neutrality

 It adopts measures ensuring the territorial integrity of the Cantons and their
Constitutions, the internal safety of Switzerland and the maintenance of peace

It should be mentioned here that all laws passed by the Federal Assembly
are subject to referendum if 30,000 Swiss Citizens or 8 Cantons demand it.

II. Executive

The following are the executive powers of the Federal Assembly:

 Both Houses together elect the Federal Councillors, the judges of the Federal
Tribunal, the Chancellor, the members of the Insurance Tribunal and the
Commander-in-Chief

 The right of election or confirmation, as regards other officers, may be vested
with the Assembly by the Federal Council

 It supervises the activities of the Civil Service

 It has the power to decide administrative disputes and conflicts of jurisdiction
between federal officials

 The Assembly determines salaries and allowances of members of federal
departments and of federal Chancellery and the establishment of permanent
federal offices and their salaries

 The Federal Assembly controls the federal army

 It has the power to declare war and conclude peace

 It ratifies alliances and treaties. The treaties concluded by the Cantons
between themselves or with the foreign states are to be ratified by the Federal
Assembly provided that such Cantonal treaties are referred to the Federal
Assembly either on the appeal by the Federal Council or another Canton

 Supervises the Federal Tribunal

III. Judicial

The following are the judicial powers of the Federal Assembly:

 It has the power to elect the judges of the Federal Tribunal

 It hears appeals against the Federal Council’s decisions on administrative
disputes
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 It deals with conflicts of jurisdiction between different federal authorities

 It has the power to exercise prerogative of pardon and amnesty

 Pardon is granted in joint session of the two Houses; whereas, amnesty is
granted by two Chambers meeting separately

IV. Powers of Constitution Amendment

The Swiss Constitution can be amended after the participation of both Chambers
of the Federal Assembly as well as the people. The Constitution can be amended,
either wholly or partially, if both houses agree and the people accept the changes
proposed through a referendum. If both Chambers disagree on the amendments,
the proposed changes are put before the people and if the changes are accepted
in the referendum, new elections to the Federal Assembly take place. The newly
constituted Houses passes the requisite amendment, which is placed before the
people and the Cantons for their approval.

Supervision of Administration

The Federal Assembly exercises general supervision over the federal administration
by issuing instructions to the Federal Council in the form of postulates. The members
of the Assembly can elicit information from the Executive through ‘Interpellations’
as well as ask ‘minor questions’ from the Federal Councillors who are supposed
to give written answers. With the powers discussed above, the Swiss Federal
Assembly may seem to be a powerful body, however, it is not. The powers are
more nominal than real. It neither controls the legislature nor the finances. Moreover,
the adoption of devices like Referendum and Initiative has enabled ordinary citizens
to exercise final power of accepting or rejecting a Bill. Ordinary citizens can even
ask the Assembly to pass a bill, which it has ignored.

3.4.1 Federal Council

The Swiss Constitution vests superior executive authority of the Confederation in
a plural body known as the Federal Council. The seven members who make up
the Federal Council enjoy parity and possess co-equal authority. The reason why
this is because the makers of the Swiss Constitution have always been wary of
giving full executive powers to a single individual believing it to lead to the path of
dictatorship. Moreover, this type of executive was in consonance with the traditions
long established in the Cantons.

Chairman of the Council

The seven members of the Federal Assembly elect a chairman designated as the
President of the Swiss Confederation for a period of one year. The Chairmanship
rotates among the members of the Federal Council and is merely a position of
courtesy; the chairman does not enjoy any special powers. The Chairman casts
the deciding vote in case of a tie and represents the country at home and abroad.
He also presides over ceremonial occasions, and receives rulers and ministers of
the other States. Like other members of the Federal Assembly he heads a
department.
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Relationship between the Federal Council and Federal Assembly

The Federal Council is neither independent of the legislature like the United States,
nor is it dependent on the legislature like in India. In Switzerland, the Federal
Councillors are not members of the Assembly. They do not get to vote in the
Assembly, however, they do participate in the proceedings of the Assembly. The
Assembly cannot vote out the Council through a vote of no-confidence. Many
have stated that the Council acts like a glorified drafting bureau of the Assembly as
Swiss policies emanates originally and finally from the Assembly. However, in
case of an Emergency, the Assembly may delegate full powers to the Council. It
may also issue directions indicating the manner in which the Council’s functions
are to be discharged. The Council does not have the power of the Initiative. Previous
sanction of Assembly or its subsequent ratification is essential when the Council
exercises the prerogatives relating to foreign affairs, armed forces or ordinary
conduct of public administration.

However, none of this implies that the Council is merely a rubber stamp of
the Assembly. Every Councillor who is elected is an expert in a field and is also
equipped to handle administrative matters; because of this, a lot of the Assembly’s
work is delegated to the Council. It would be accurate to state then that the Federal
Council is ‘a guide as well as instrument and often suggests as well as drafts measure.’
In recent times, the powers given to the Federal Council have increased. Many
powers were given to the Council during the 1930s and 40s to overcome the
challenge of the Great Depression as well as the Second World War. These powers
have not been withdrawn.

Functions of the Federal Council

The members of the Federal Council are members of the Federal Assembly who
resign from the membership of the Assembly immediately after being elected as
Federal Councillors. According to Article 96 of the Swiss Constitution, each Canton
cannot have more than one member in the Federal Council. Tradition dictates that
the Council must have one member each from the Cantons of Zurich, Berne and
Vaud. All the three nationalities German, French and Italian are accorded
representation in the Council in the ratio of 4, 2 and 1.

The functions of the Federal Council have been discussed below under four
heads: legislative, executive, financial and judicial.

I. Legislative functions

The legislative functions of the Federal Council are as follows:

(a) The Federal Council prepares and initiates measures either on their own
accord or at the request of the Federal Assembly and then pilots them
through the Houses.

(b) Although the members of the Federal Council do not have vote in the Houses,
they participate in the proceedings of the Houses and reply to questions.
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(c) The Federal Council attends the meetings of the various Parliamentary
Committees, which examine the Bills brought before the legislature and due
to their common sense and mental grasp, exercise considerable influence
on the bills and in many cases have decisive voice.

(d) The Federal Council furnishes opinions on the Bills introduced by the private
members, on a reference made to them. In fact, no Bill comes before the
Swiss Legislature unless it is first considered by an appropriate Councillor.

II. Financial functions

The Federal Council administers federal finance in the following ways:

(a) It prepares the annual budget and presents it to the Federal Assembly.

(b) It collects the revenues and supervises the expenditure appropriated by the
legislature.

 (c) It manages national undertakings such as Railways.

III. Executive functions

The executive functions of the Federal Council are as follows:

(a) The Federal Council is supposed to enforce laws and ordinances passed
by the federal legislature.

(b) The Federal Council is responsible for foreign affairs of the Swiss
Confederation.

(c) The Federal Council appoints all officers of the Confederation except
those who are appointed by the Federal Assembly in a joint session.

(d) The Federal Council enforces the decisions of the federal tribunal and
arbitrates the awards on disputes between the Cantons.

(e) The Federal Council exercises supervisory control over the Cantonal
governments, for securing the enforcement of federal law.

(f) The Federal Council examines the treaties which the Cantons enter
into with each other or with foreign countries and approves them if it
deems fit.

(g) The Federal Council controls federal army and all its branches of
administration.

(h) The Federal Council examines the laws and ordinances of the Cantons
that have to be submitted to it for its approval and supervises the branches
of Cantonal administration where such supervision is entrusted to it.

(i) The Federal Council gives a regular report on domestic and foreign
affairs to the Assembly at each session and makes special report on
other occasions if required to do so.

IV. Judicial powers

The Federal Council also has judicial powers. As there are no administrative courts
in Switzerland, cases arising from the public actions of federal officials are brought
before the Federal Council. The Federal Council possesses appellate jurisdiction
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over decisions of the Cantonal Governments in cases relating to discrimination in
elementary schools, differences arising out of treaties relating to trade, military
taxation, customs, Cantonal elections, and so on.

Check Your Progress

8. How is the supremacy of the Federal Assembly established in
Switzerland?

9. How are members of the National Council in Switzerland elected?

10. How are members of the Council of States elected in Switzerland?

11. List the judicial powers of the Federal Assembly in Switzerland.

12. How is Chairman of the Federal Council elected?

13. What are the main executive functions of the Federal Council?

3.5 DIRECT DEMOCRACY IN SWITZERLAND

The only nation in the world where direct democracy exists in some form is
Switzerland. All other nations have representative forms of government. However,
only in Switzerland do the people directly have the final say on legislation.
Switzerland does have elected representatives but because of Referendum and
Initiative, ordinary citizens have the final say on legislation.  The devices of
Referendum and Initiative have been adopted in some other countries also, but
they serve as mere add-ons to representative constitutionalism.

They do not constitute the warp and woof of the political fabric as is the
case in Switzerland. A pertinent point that needs to be mentioned is that although
Switzerland is only example of Direct Democracy in the world, yet, Swiss women
were given the right to vote only in 1972.

Landsgemeinde

In some of the Cantons in the Swiss Federation, like Appenzell and Unterwalden,
the concept of direct democracy works through the institution of Landsgemeinde.
Landsgemeinde is a type of town meeting held by the citizens of an area. The
political authority of the entire community is invested in the institution with annual
meetings being held under the presidentship of an annually elected Landamman.
Attendance to these town meetings is compulsory with fines being imposed on
those who deliberately fail to attend. The assembly passes resolutions and laws
and decides on issues related to finance, public works, taxes, and so on. Thus, the
Landsgemeinde possesses the same power that is possessed by a legislature.  In
the words of Lloyd, ‘The Landsgemeinde Cantons have the purest form of
democracy in which the sovereign power of the people is directly exercised in all
the critical acts of government by the full assembly of citizens forming the largest
and most conspicuous example of what Rousseau and certain other political
philosophers regard as the only democracy.’
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Referendum

Another instrument of direct democracy in the Swiss Federation is referendum.
Referendum means ‘refer to the people’ and can be stated to be the final word on
all laws passed by the Swiss legislature. Referendum allows ordinary people to
approve or reject a legislative measure proposed or already passed by the
legislature. The Swiss Constitution allows two kinds of referendums—optional
and obligatory (compulsory). Optional referendums are those in which bills are
put up for referendum if there is a specific demand made for it by people based on
the number of votes. In the case of compulsory referendums, the laws passed by
the legislature do not become law until and unless the same has been approved by
people.

Laws passed by
legislature do not
become law until
approved by people

Bill referred to the
people on demand
by a specified
number of votes

OPTIONAL
REFERENDUM

OBLIGATORY
REFERENDUM

Fig. 3.1 Types of Referendum

All amendments made to the Federal and Cantonal Constitution are subject
to a compulsory referendum. Article 114 of the Swiss Constitution makes it
specifically clear that a constitutional amendment shall be effected only when it is
accepted by a majority of the cantons. Each full canton is entitled to one vote, and
each half canton is entitled to only half a vote. The vote of a canton is determined
by a majority of the electors’ voting.

As stated above, compulsory referendums take place in the event of the
Federal Assembly passing any bill that partially or wholly revises the Swiss
Constitution. In such a situation, whether the bill becomes law depends on the
vote of the people and the cantons. If a majority of the cantons approve of it, the
said revision is affected. If the two Houses of the Federal Assembly disagree on
whether a revision to the constitution is required, i.e., if a proposal is passed in one
house and rejected in another, the proposal is put to referendum and if the people
approve of the revision, the Federal Assembly is dissolved and new elections take
place. The new Federal Assembly that takes office after the election proceeds to
consider the proposed revision to the Constitution.

Optional referendums in the Swiss Confederation are used for the passage
of federal laws and general binding federal decrees. Since 1921, they have also
been used for the ratification of international treaties. A law that is not considered
urgent is put to referendum if eight Cantons or 30,000 people demand it.  It
should be stated here that the Swiss Federal Assembly misused the urgency
provision during war and economic crisis. Hence, a Constitutional amendment of
11 November 1949 curtailed this power of Assembly by specifying that 50,000
voters or eight cantons can call for a Referendum even on a law is designated as
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urgent by the Federal Assembly. Such a law will cease to operate if within a year,
it is not approved by the popular vote.

In the cantons, constitutional referendum is compulsory in all cantons while
legislative referendum is compulsory in ten full cantons and one half canton. In the
rest of the cantons, referendum is not practised as laws are passed directly by the
people in the Landsgemeinde.

How does Optional Referendum Work?

All laws that are passed by the Federal Assembly are sent to the cantons. Within
90 days of circulation if 50,000 Swiss citizens or eight cantons demand a
referendum, the law is put to referendum throughout the confederation through the
following process:

 The 50,000 signatures of Swiss citizens are procured through reply paid
postcards sent to them by the Federal Council

 When the requisite number of signatures reaches the Federal Council, the
law in question is published and circulated among the people

 Four weeks after the publication of the law, a Sunday is fixed for the voting

Initiative

Initiative is another unique feature of the Swiss Confederation. It basically
gives Swiss citizens the right to rectify acts of omission made by the Swiss Federal
Assembly. There are two kinds of initiative: formulative and unformulative. A
formulative initiative is a proposal in the form of a draft bill; on the other hand, an
unformulative initiative is a general proposal made to get a desired amendment.
According to the Swiss Constitution, initiative can only be utilized for constitutional
amendments. A complete revision of the Swiss Constitution or specific amendments
in it can be made by popular Initiative on the demand of 50,000 Swiss citizens.
The procedure for total revision differs from that of partial revision.

Before 1977, if there was a desire for a total revision of the Constitution by
50,000 people, the question of revision was put before the people. In 1977, the
number was increased from 50,000 to 100,000. If the majority favour a total
revision, the Federal Assembly is dissolved and new elections are held. The new
Federal Assembly drafts a new constitution and puts it up for referendum by the
people. If majority of the people and the cantons pass it, the Constitution is revised
in toto.

On the other hand, the demand for partial revision of the Constitution can
be made through unformulative initiative. The Federal Assembly may decide to
approve or disapprove of the initiative. If it decides to approve, the partial revision
is put before the people through referendum and if the majority of the people
approve of the revision, the amendment is affected. On the other hand, if the
Assembly rejects the initiative, the question of whether the revision should be
made is again put before the people through referendum. If the people approve of
the revision, the Federal Assembly that earlier rejected the revision now has to
draft a bill and submit it for the people and cantons for their decision. In all the
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cantons, except Geneva and those in which the institution of Landsgemeinde is
utilized, legislation for both legislative and constitutional initiative is provided for.

Advantages and Disadvantages of Referendum

Advantages

The advantages of the referendum system as practiced in Switzerland are as follows:

(a) Upholds the sovereignty of the people and deepens democracy:
Referendum makes ordinary citizens active stakeholders in the legislative
and nation building process thereby deepening the meaning of democracy.

(b) Checks power of political parties: In representative democracies many
a time it has been seen that public representatives as a result of pressure of
lobby groups go back on legislative promises made to people or do not
consider the interest of people before framing legislation. Referendum gives
ordinary people the chance to reject legislation that may be contrary to
their interest thus giving them a veto over political parties. Many bills passed
by the Swiss Federal Assembly have been rejected by the people. This
clearly reflects that people do not always see eye to eye with their
representatives.

(c) Makes the masses politically aware: As stated above, referendum
makes people active stakeholders in the legislative process. This inculcates
in them a sense of responsibility and serves as a valuable method for imparting
political training to the Swiss citizens.

(d) Greatest moral authority behind laws: If a law is passed by the people
themselves through referendum, more people would be willing to comply
with it.

(e) Resolves disputes between two Chambers of the Legislature: Through
a referendum deadlocks or impasses between the two houses of the
legislature can be resolved since it acts as the final say over a law.

Disadvantages

Disadvantages of the referendum system as practiced in Switzerland are as follows:

(a) Undermining of the Legislature: In a referendum if the people choose
to reject a bill passed by the Federal Assembly, the stature and authority of
the legislature is undermined.

(b) Masses do not have the ability to decide on complex legislation: An
elitist argument that is made against direct democracy is that legislation is a
process that is too complex for the masses and thus must be left in the
hands of public representatives. This argument seems absurd as the very
people who are considered to be laymen without the ability to judge legislation
apparently have the capability to decide who would be the best people to
become public representatives.

(c) Retards social, economic and political progress: This argument against
referendum was popularized by Sir Henry Maine in 1885. Maine asserted
that referendum would impede social, economic and political progress of a
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country. For example, there is a strong possibility that untouchability would
not have been outlawed in India in 1947 if India had the right of referendum
as at that time a majority of the people in India practiced untouchability and
were not in favour of outlawing it.

(d) Small size of votes cast: A major point against referendum is that due to
electoral fatigue which the people are apt to develop when they are frequently
called to the polls, the number of votes casts in a referendum is generally
very small. Moreover, in most cases, the opponents of the bills that aim at
defeating a particular bill go to the poll in larger number than their supporters.

(e) Unnecessary delay: Some criticize the referendum system as a system
that causes unnecessary delay especially for bills that are urgently needed.

(f) Moral efficacy questioned: As stated above, in a referendum system,
the opponents of the bills that aim at defeating a particular bill go to the poll
in larger number than their supporters. Hence, a particular bill passed by
the people may represent only minority opinion. In addition to this, a bill
may be passed by a narrow margin. Here questions arise as to whether
such bills command moral backing.

(g) Costly: Critics of the referendum system also criticize it on the grounds that
it is too costly. A huge amounts of money is wasted on pamphleteering and
other means adopted for procuring votes.

Advantages and Disadvantages of Initiative

The arguments that are made for and against Initiative and Referendum are pretty
similar. Their theoretic basis is the same, though the conditions of their application
differ from each other considerably.

Advantages

The advantages of the initiative system as practiced in Switzerland are as follows:

(a) Popular sovereignty: Initiative embodies the idea of popular sovereignty.
In a representative democracy, the public representatives do not really
represent the people in the real sense of the term. Popular sovereignty of
individual citizens can only be expressed through their votes. Initiative gives
citizens the right to initiate their own laws which represent their own express
will.

(b) Bridging the representative-people gap: In a representative democracy,
many a time the public representatives are apathetic towards the needs and
demands of the people they represent. They lag behind in public opinion.
Thus, an initiative reminds a legislature of his duties, makes him or her aware
of the needs of the masses thus bridging the distance between representatives
and people.

(c) Greater authority behind laws that initiated by people: A law that
begins as an initiative by people and is later endorsed by the rest of the
people in the country through referendum would be more willingly obeyed
than the law that is passed by their chosen representatives.
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(d) Greater stability: As people in the Swiss Confederation have the right of
initiating laws themselves, the chances of citizens subverting the existing
system is remote. Thus, it can be confidently stated that as a result of the
initiative system, the chances of political upheavals are considerably
minimized.

Disadvantages

The disadvantages of the initiative system as practiced in Switzerland are as follows:

(a) Authority and responsibility of legislature undermined: As was the
case with the referendum system, initiative also undermines the authority of
the legislature. Their authority is undermined further as initiative not only
tries to rectify acts of commission but acts of omission as well. Thus,
legislatures expect that people themselves will bring up issues of public interest
themselves and they need not bother with it. This could possibly result in
legislators shunning their responsibility.

(b) Complex Drafting Process: Drafting a bill is an extremely complex process
that requires a degree of specialization which an ordinary citizen is not aware
of. Thus, bills that are drafted under initiative are mostly ‘crude in conception,
unskilful in form, marred by obscurities and omissions.’ The language of
such bills is so defective that it can entail many interpretations.

In the Swiss federation, referendum has been comparatively more popular
and successful than initiative. However, a majority of Swiss statesmen and politicians
applaud both the system of initiative and referendum. Many on the Left consider it to
be an indispensable feature of Swiss democracy while on the Right, Catholics and
conservatives consider it a check on hasty legislations. Thus, one can say that most
people consider the Swiss system of referendum and initiative a complete success
with both referendum and initiative being the pivots on which the Swiss political
economy hinges. Here it would be pertinent to say that despite the successes of the
Swiss system of direct democracy, such a system would not be appropriate for all
nations. Such a system is bound to be misused in a country like India with its many
diversities, ignorance and illiteracy.  It can work in countries like Switzerland because
it is the size of Punjab, just one of the 29 states in the country.

Check Your Progress

14. Which are the two kinds of referendums in Switzerland?

15. List some of disadvantages of the referendum system as practiced in
Switzerland.

3.6 ANSWERS TO ‘CHECK YOUR PROGRESS’
QUESTIONS

1. The Swiss Constitution of 1848 as amended in 1874 and 1999 and in other
years is a written document like the US and Indian Constitution. It consists
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of three Chapters containing 123 Articles. Some of the frivolous details like
fishing, hunting, gambling dens, lotteries, sickness and burial of the indigent,
cattle diseases, qualifications of members of liberal professions etc., are
also incorporated in the Swiss Constitution. In fact, the Swiss Constitution
establishes a compromise between the advocates of Cantonal rights and
the admirers of the strong Federal Government. Hence, according to Brooks,
it attempts to anticipate and prevent ‘causes of internal friction and possibility
of civil strife.’ Such an attempt automatically makes the Constitution
voluminous.

2. Republicanism has been accepted as a cardinal principle of the Swiss political
system. The Swiss people are eager and jealous of their republican tradition
to such an extent that they do not allow often one elected officer to hold an
important post for more than one year.

3. Article 5 of the Constitution guarantees to the Cantons their sovereignty,
inalienability of their territories and rights of their citizens. Moreover, they
are allowed to conclude treaties with foreign states in respect of matters of
public economy and police and border relations provided that these treaties
are not detrimental to the interests of the Federation and the other Cantons.
However, communication between the Cantons and the Federal Government
must take place through the Federal Council. The Cantons are allowed to
keep their own permanent military force, though their number is not to exceed
300. This is a novel provision. Defence in other federations of the world is
generally the concern of the Centre. During emergency, however, the Federal
Government is vested with exclusive authority over the Cantonal forces.
The discipline of the Cantonal forces also is regulated by the Federal laws.

4. Some of the important rights and privileges revealing the liberal philosophy
ingrained in the Swiss Constitution are as follows:

 The emancipation of the individual from restraining influences of the church
and other paternalistic agencies

 The abolition of all political privileges

 The provision of freedoms of petition, belief and speech

 The press and assembly, free and compulsory education, equality before
law, freedom of trade arid commerce

5. In order to prevent any concentration or abuse of power, in Switzerland,
the powers of state are separated between three independent branches:

 The legislature (the power that makes the law)

 The executive (the power that implements the law)

 The judiciary (the power that adjudicates on the law)

This means that no one can be a member of more than one of the three
federal authorities—parliament, the government or the Supreme Court—at
the same time. The judiciary is the third branch of the powers of state,
alongside the legislature and the executive. It is essentially embodied in the
Federal Supreme Court, the highest court in Switzerland.
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6. The Federal Supreme Court is the highest court in Switzerland. It embodies
the third branch of the powers of state, the judiciary, alongside the Federal
Assembly, which makes the law (the legislature) and the Federal Council,
which implements the law (the executive). The Federal Supreme Court,
based in Lausanne, comprises two public law divisions, two civil divisions
and one criminal division. Its two welfare law divisions are based in Lucerne.

7. The FDJP deals with social policies such as the co-existence of people of
different nationality, asylum issues, internal security and the fight against crime.
Civil status and civil rights issues also fall under the FDJP’s remit, as does
the oversight of gambling and international judicial and police cooperation.

8. Article 71 of the Constitution vests supreme power of the Constitution with
the Federal Assembly, through subject to the rights of the people and the
Cantons. Laws that are passed by the Assembly cannot be vetoed by the
President; nor can these laws can be rejected by the people or the Cantons
at the polls. The supremacy of the Federal Assembly is further established
by the fact that the other branches of the Swiss Government do not
coordinate, and are subordinate to the Assembly, subject to the provisions
of the Constitution.

9. Members of the National Council are elected by secret ballot. However,
unlike India which follows a First-Past-The-Post-System, the membership
to the National Council is on the basis of proportional representation.
Clergies, executives and principal administrative servants of confederation,
federal councillors and members of the Council of States are not eligible for
election. Membership to the National Council is for four years. The House
is not subject to dissolution save for a total revision of the Constitution
when the Houses do not agree with each other. The House meets regularly
four times a year in the months of March, June, September and December.
The National Council elects its own president and vice-president. They
have a one-year term and are not eligible to fight for the same office in the
next consecutive president.

10. The method of being elected to the Council of States varies from Canton to
Canton. In some of the Cantons, the deputies of the Council of States are
elected by the Cantonal Legislatures, in majority of them; the people elect
them. The tenure for members of the Council of states is from one year to
four years; however, the most common tenure is three years. Members of
the Council of States do not vote on issues keeping their Cantonal interests
in mind; rather, they vote according to their consciences. The Council of
States elects its own Chairman and Vice-Chairman for every session.

11. The following are the judicial powers of the Federal Assembly:

 It has the power to elect the judges of the Federal Tribunal

 It hears appeals against the Federal Council’s decisions on administrative
disputes

 It deals with conflicts of jurisdiction between different federal authorities

 It has the power to exercise prerogative of pardon and amnesty
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 Pardon is granted in joint session of the two Houses; whereas, amnesty
is granted by two Chambers meeting separately

12. The seven members of the Federal Assembly elect a chairman designated
as the President of the Swiss Confederation for a period of one year. The
Chairmanship rotates among the members of the Federal Council and is
merely a position of courtesy; the chairman does not enjoy any special
powers. The Chairman casts the deciding vote in case of a tie and represents
the country at home and abroad. He also presides over ceremonial occasions,
and receives rulers and ministers of the other States. Like other members of
the Federal Assembly he heads a department.

13. Some of the main executive functions of the Federal Council are as follows:
(a) The Federal Council is supposed to enforce laws and ordinances

passed by the federal legislature.
(b) The Federal Council is responsible for foreign affairs of the Swiss

Confederation.
(c) The Federal Council appoints all officers of the Confederation except

those who are appointed by the Federal Assembly in a joint session.
(d) The Federal Council enforces the decisions of the federal tribunal and

arbitrates the awards on disputes between the Cantons.
(e) The Federal Council exercises supervisory control over the Cantonal

governments, for securing the enforcement of federal law.
(f) The Federal Council examines the treaties which the Cantons enter

into with each other or with foreign countries and approves them if it
deems fit.

14. The Swiss Constitution allows two kinds of referendums—optional and
obligatory (compulsory). Optional referendums are those in which bills are
put up for referendum if there is a specific demand made for it by people
based on the number of votes. In the case of compulsory referendums, the
laws passed by the legislature do not become law until and unless the same
has been approved by people. All amendments made to the Federal and
Cantonal Constitution are subject to a compulsory referendum. Article 114
of the Swiss Constitution makes it specifically clear that a constitutional
amendment shall be effected only when it is accepted by a majority of the
cantons. Each full canton is entitled to one vote, and each half canton is
entitled to only half a vote. The vote of a canton is determined by a majority
of the electors’ voting.

15. Some of disadvantages of the referendum system as practiced in Switzerland
are as follows:

(a) Undermining of the Legislature: If a referendum the people choose to
reject a bill passed by the Federal Assembly, the stature and authority
of the legislature is undermined.

(b) Masses do not have the ability to decide on complex legislation: An
elitist argument that is made against direct democracy is that legislation
is a process that is too complex for the masses and thus must be left in



Salient Features of
Swiss Constitution

NOTES

Self - Learning
112 Material

the hands of public representatives. This argument seems absurd as
the very people who are considered to be laymen without the ability
to judge legislation apparently have the capability to decide who would
be the best people to become public representatives.

(c) Retards social, economic and political progress: This argument against
referendum was popularized by Sir Henry Maine in 1885. Maine
asserted that referendum would impede social, economic and political
progress of a country. For example, there is a strong possibility that
untouchability would not have been outlawed in India in 1947 if India
had the right of referendum as at that time a majority of the people in
India practiced untouchability and were not in favour of outlawing it.

(d) Small size of votes cast: A major point against referendum is that due
to electoral fatigue which the people are apt to develop when they are
frequently called to the polls, the number of votes casts in a referendum
is generally very small. Moreover, in most cases, the opponents of the
bills that aim at defeating a particular bill go to the poll in larger number
than their supporters.

(e) Unnecessary delay: Some criticize the referendum system as a system
that causes unnecessary delay especially for bills that are urgently needed.

3.7 SUMMARY

 The Swiss Constitution of 1848 as amended in 1874 and 1999 and in other
years is a written document like the US and Indian Constitution. It consists
of three Chapters containing 123 Articles.

 Switzerland is the oldest existing republic in the world. Her constitution has
pervaded all through by a study spirit of republicanism, which is bred in the
very bones of the Swiss people. Republicanism has been accepted as a
cardinal principle of the Swiss political system.

 Though the Republic of Switzerland is formally designated as the Swiss
Confederation, it is in fact a federation.

 The federal feature of the Swiss Constitution is in contrast to the Indian
Constitution which divides power between the Centre and the States based
on lists.

 Democracy and Switzerland are almost synonymous. The principles of
sovereignty of the people and equality among the citizens and universal
adult suffrage are the hallmark of the Swiss Constitution.

 The Swiss Constitution’s direct democracy devices are the envy of the
democratic constitutions of the world.

 The Federal Supreme Court is the highest court in Switzerland. It embodies
the third branch of the powers of state, the judiciary, alongside the Federal
Assembly, which makes the law (the legislature) and the Federal Council,
which implements the law (the executive).
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 The bicameral federal legislature of Switzerland, called the Federal Assembly,
encompasses the National Council and Council of State. Article 71 of the
Constitution vests supreme power of the Constitution with the Federal
Assembly, through subject to the rights of the people and the Cantons.

 The lower house of the legislature is called the National Council. Its total
strength is not fixed but varies from time to time according to the population.

 The upper house of the Swiss Legislature is called the Council of States.
Every Canton sends two members while a half Canton sends one member
to the Council of States

 The Swiss Federal Assembly has been vested with all kinds of functions—
legislative, executive, judicial as well as Constitution-amending.

 The Swiss Constitution can be amended after the participation of both
Chambers of the Federal Assembly as well as the people. The Constitution
can be amended, either wholly or partially, if both houses agree and the
people accept the changes proposed through a referendum.

 The Federal Assembly exercises general supervision over the federal
administration by issuing instructions to the Federal Council in the form of
postulates.

 The Federal Council is neither independent of the legislature like the United
States, nor is it dependent on the legislature like in India. In Switzerland, the
Federal Councillors are not members of the Assembly.

 The members of the Federal Council are members of the Federal Assembly
who resign from the membership of the Assembly immediately after being
elected as Federal Councillors.

 The Federal Council also has judicial powers. As there are no administrative
courts in Switzerland, cases arising from the public actions of federal officials
are brought before the Federal Council.

 The only nation in the world where direct democracy exists in some form is
Switzerland. All other nations have representative forms of government.
However, only in Switzerland do the people directly have the final say on
legislation.

 The political authority of the entire community is invested in the institution
with annual meetings being held under the presidentship of an annually elected
Landamman.

 Optional referendums are those in which bills are put up for referendum if
there is a specific demand made for it by people based on the number of
votes. In the case of compulsory referendums, the laws passed by the
legislature do not become law until and unless the same has been approved
by people.

 In the cantons, constitutional referendum is compulsory in all cantons while
legislative referendum is compulsory in ten full cantons and one half canton.
In the rest of the cantons, referendum is not practised as laws are passed
directly by the people in the Landsgemeinde.



Salient Features of
Swiss Constitution

NOTES

Self - Learning
114 Material

 Initiative is another unique feature of the Swiss Confederation. It basically
gives Swiss citizens the right to rectify acts of omission made by the Swiss
Federal Assembly. There are two kinds of initiative: formulative and
unformulative.

 Before 1977, if there was a desire for a total revision of the Constitution by
50,000 people, the question of revision was put before the people. In 1977,
the number was increased from 50,000 to 100,000.

 In all the cantons, except Geneva and those in which the institution of
Landsgemeinde is utilized, legislation for both legislative and constitutional
initiative is provided for.

 Referendum makes ordinary citizens active stakeholders in the legislative
and nation building process thereby deepening the meaning of democracy.

 In a referendum if the people choose to reject a bill passed by the Federal
Assembly, the stature and authority of the legislature is undermined.

 Critics of the referendum system also criticize it on the grounds that it is too
costly. A huge amounts of money is wasted on pamphleteering and other
means adopted for procuring votes.

 The arguments that are made for and against Initiative and Referendum are
pretty similar. Their theoretic basis is the same, though the conditions of
their application differ from each other considerably.

 Popular sovereignty of individual citizens can only be expressed through
their votes. Initiative gives citizens the right to initiate their own laws which
represent their own express will.

 Drafting a bill is an extremely complex process that requires a degree of
specialization which an ordinary citizen is not aware of.

 In the Swiss federation, referendum has been comparatively more popular
and successful than initiative. However, a majority of Swiss statesmen and
politicians applaud both the system of initiative and referendum.

3.8 KEY TERMS

 Federal Council: The Swiss Constitution vests superior executive authority
of the Confederation in a plural body known as the Federal Council.

 The Federal Supreme Court of Switzerland: This is the supreme court
of the Swiss Confederation. As part of the judiciary, it is one of the three
branches of government in Switzerland’s political system.

 Federal Department of Justice and Police (FDJP): The FDJP deals
with issues such as asylum, crime and internal security.

 The Federal Assembly: This is the legislative power of Switzerland. Its
two chambers – the National Council and the Council of States –have the
same powers but meet separately.

 Cantons: The 26 cantons of Switzerland are the member states of the
Swiss Confederation.
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 Direct democracy: This is one of the special features of the Swiss political
system. It allows the electorate to express their opinion on decisions taken
by the federal parliament and to propose amendments to the Federal
Constitution.

 Landsgemeinde: In some of the Cantons in the Swiss Federation, like
Appenzell and Unterwalden, the concept of direct democracy works through
the institution of Landsgemeinde. Landsgemeinde is a type of town meeting
held by the citizens of an area.

 Referendum: Another instrument of direct democracy in the Swiss
Federation is referendum. Referendum means ‘refer to the people’ and can
be stated to be the final word on all laws passed by the Swiss legislature.

 Optional referendums: Optional referendums are those in which bills are
put up for referendum if there is a specific demand made for it by people
based on the number of votes.

 The Initiative system: The process is termed Initiative because the
electorate can initiate legislation. Initiative is another unique feature of the
Swiss Confederation.

 Swiss Confederation: Switzerland has existed as a state in its present
form since the adoption of the Swiss Federal Constitution in 1848. The
precursors of Switzerland established a protective alliance at the end of the
13th century, forming a loose confederation of states which persisted for
centuries.

3.9 SELF-ASSESSMENT QUESTIONS AND
EXERCISES

Short-Answer Questions

1. Write a short note on the division of powers between the Cantons and the
Federal Government in Switzerland.

2. Enumerate the character of Swiss Legislature.

3. What is the relationship between the Federal Council and Federal Assembly
in Switzerland?

4. Write a short note on the functioning and power of judiciary in Switzerland.

5. Briefly explain the provision of amendment in Swiss Constitution.

6. What role does the institution of Landsgemeinde play in Switzerland?

7. What are the main advantages and disadvantages of Initiative in Switzerland?

Long-Answer Questions

1. Analyse how the federal feature of the Swiss Constitution is different from
the Indian Constitution.

2. Discuss how the Constitution of Switzerland is dynamic in nature.

3. What are the legislative functions of the Federal Council in Switzerland?
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4. Analyse the power of the Swiss Federal Assembly.

5. Discuss the role of Referendum and Initiative in bringing in direct democracy
in Switzerland.
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4.0 INTRODUCTION

The unit deals with the Constitution of two major Asian countries China and Pakistan.
The unit analyses important aspects of the two countries’ political world: important
features of the Constitution and factors that have shaped the political conditions in
both countries; and the state structure in relation to the president and vice president.

Through its long imperial history, China has witnessed cyclical periods of
stable and centralized rule followed by periods of disorder and disintegration into
small regimes. Almost all of East Asia has been influenced by China’s rich culture
and tradition. Some neighbouring countries such as Korea, Vietnam and Japan
were even ruled by China directly or indirectly at different periods. China has also
witnessed direct as well as indirect foreign rules. Thus, China has experienced
imperialism both as an imperial power and as a victim of imperialism. The
transformation of China from being one of the feudal aristocratic societies to
becoming one of the modern industrialized nations by overcoming the yoke of
imperialism was a gory one. It was a transformation marked by civil war and
revolution. Their transformation provided and continues to provide insights to other
nations in Asia who are on their own journey of development. In addition with the
features of Chinese Constitution and countries’ political conditions, the unit also
discusses the important aspects and salient features of the Constitution of Pakistan.
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The unit also explores the chief functions carried out by the Chinese president
and vice-president. It deals with the basic characteristics of China’s judicial system;
the organization of National People’s Congress, functions of National People’s
Congress; and the authority and functions of the state council of China; and the
political culture and party system in China. In addition to this, the unit also deals
with legislation and judiciary system of Pakistan.

4.1 OBJECTIVES

After going through this unit, you will be able to:

 Assess the salient features of the Constitution of the People’s Republic of
China

 Describe the duties of the President of China State

 Explain the characteristics of China’s judicial system

 Analyse the functions of the National People’s Congress

 Describe the political culture and party system in China

 Discuss the nature and features of the Constitution of Pakistan

 Understand the historical developments that took place during the
Constitution making in Pakistan

 Describe the legislature and judiciary system of Pakistan

4.2 NATURE AND SALIENT FEATURES OF
THE CONSTITUTION OF PEOPLE’S
REPUBLIC CHINA

China is a socialist one party country. The Chinese Constitution accepts the
leadership of the Communist Party of China (CPC). The CPC works on the
principle of Democratic Centralism. The full meeting of the party is called as National
Party Congress (NPC), which is convened once in five years. Though theoretically
all power lies with the people, but in practice, it is with the top leaders.

Salient Features of the Constitution

The following are the important features of the Chinese Constitution:

 A brief document

 A socialist nature

 Supremacy of the Communist Party

 Sovereignty of people

 Unitary multinational state

 Personal property allowed
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 Special role of the Liberation Army

 A Chapter on rights and duties

 Democratic centralism

 Unicameral legislature

 Preamble of the Constitution

Let us discuss some of these features in detail.

Preamble

The paramount position of Marxism, Leninism and Mao’s teachings has been
acknowledged in relation to ideological goals of the political system. The Chinese
Constitution calls China a ‘People’s Democratic Dictatorship.’ The Constitution
has close affinity in letter and spirit, with the constitution of the former Soviet
Union. It is neither too rigid nor too flexible.

Basic Principles

Under the Constitution, People’s Republic of China is a Socialist State established
in the name of People’s Democratic dictatorship, wherein Communist Party
performs a leadership role to guide the people. People are declared as fountain of
power and authority and they will exercise it through National People’s Congress.

Unitary System and One Party State

The People’s Republic of China is a unitary multi-national state created jointly by
the people of all its nationalities. The Communist Party enjoys almost dictatorial
powers within the constitutional framework and has been regarded as the sole
source of political authority for all practical purposes.

Democratic Centralism

Under the principle of Democratic Centralism, elections are held not only within
the governmental institutions but also within the Party organization. All the citizens
have been secured the right to vote on the basis of adult suffrage.

Let us see now briefly discuss how the Chinese Constitution evolved
historically.

4.2.1 Evolution of the Chinese Constitution

For Millennia, China used to be under the rule of the monarch known as the
Emperor of China. This period of Chinese history, known as the Imperial Period
began in around 221 BC and continued up until 1912 A.D. Beginning with the
White Lotus Rebellion (1796–1804), the entire nineteenth century was filled with
revolutions for China. As the revolutions picked up their pace, power and influence
of the imperial government waned.

Early Reforms of the 1900s

China was humiliated because of the imposition of the boxer protocols on it by the
European powers. The Boxer Rebellion in 1900 proved a failure, but it urged the
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imperial government to implement reformatory measures and westernize China. A
consultative assembly was constituted in the year 1910. It was democratically
elected and bound the whole nation. Though it meant to further the objectives of
the imperial court, it ended up being an adversary for the imperial government.
This led to an uprising in 1911 in Szechwan Province in the west. This took place
because the government was planning on nationalizing the railways. What began
as a small agitation soon took the form of a national revolution, which ended the
imperial rule in China once and for all.

Republic of China

After the end of Imperial Rule, the Republic of China was established. However,
instability followed the end of imperial rule with leaders of the rebellion against
imperial rule fighting amongst themselves for leadership. Though the leaders of the
rebellion had dreams of a democratic China, the period was marked by chaos
and anarchy including the Period of Warlordism (1916–1927). In 1928, Chiang
Kai-Shek, succeeded in establishing a nationalist government in Nanking and finally
ended the period of chaos and instability for a while.

People’s Republic of China

At the time when Chiang Kai-Shek and the party that he led, known as the
Kuomintang (KMT), was consolidating control, a new party known as the
Communist Party of China was gaining popularity among the masses. Eventually,
conflict would arise between the Nationalists led by Chiang Kai-Shek and the
Communists led by Mao Zedong, resulting in the Chinese Civil War. In 1949, the
Communist Party of China finally won the civil war and established the People’s
Republic of China.

4.2.2 Executive in China

The President of the People’s Republic of China is one of the most powerful
people in the whole world. His powers are often compared to the American
President. The President of the People’s Republic of China is chosen by the National
People’s Congress. The function was adorned by the Constitution of 1954. He is
elected by the Congress for a period of five years and enjoys the most prestigious
position in the administrative setup. He performs all the ceremonial functions as
the head of the state. He also performs several other functions which the Constitution
has allocated to him.

In pursuance of the decisions and recommendations of the National People’s
Congress, the President of the PRC, promulgates statutes, appoints and removes
the Premier, Vice- Premiers, State Councillors, Ministers in charge of Ministries
and Commissions, the Auditor General and the Secretary General of the State
Council. Acting on the basis of the decisions of the National People’s Congress or
its Standing Committee, the President also proclaims martial law, a state of war
and issues mobilization orders.

The President of the People’s Republic of China, in accord with the judgments
of the National People’s Congress and the standing committee of the NPC, assigns
and eliminates the Premier, Vice-Premiers, Ministers in charge of ministries, or
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commissions, State Councillors and the Auditor-General and the Secretary-General
of the State-Council. He promulgates statutes, confers state medals and titles of
honour, issues orders of pardons, announces martial law, declares a state of war
and also declares recruitment orders.

The Chinese President obtains foreign diplomatic delegates on behalf of the
PRC with pursuance of assessments of the standing committee of the NPC. He
assigns and summons plenipotentiary representatives overseas and sanctions, and
abrogates treaties along with significant contracts. These are accomplished with
foreign nations. The Chinese vice-president helps and supports the president. The
vice-president of the PRC may implement fractions of the tasks and authorities of
the president, which are assigned to him by the president. The Chinese president,
along with the vice-president executes his/her powers and authorities till the
successive NCP elects the new president and vice-president, and they take charge
of their office.

In a situation where the President of the PRC remains unoccupied, the Vice
President is supposed to automatically succeed to the presidential office. In case
the Vice-President’s office falls vacant, the NCP shall elect a new vice-president
to fill his/her position. In cases where the offices of president and that of the vice-
president remain unoccupied, the NCP will elect a new president along with a new
vice-president. The chairman of the standing committee of the NCP shall act as
the President of China for the interim period.

In discharging his functions, the President can seek the assistance of the
Vice-President. Article 82 of the Constitution states that the Vice-President “may
exercise such parts of the functions and powers of the President as may be deputed
by the President.” As such, he can be assigned any work by the President.

A primary responsibility of the President is to recommend the name of the
person who is to be appointed as the Premier of China. The National People’s
Congress can appoint the Premier only upon the recommendation made by the
President of the PRC. The Premier is the highest administrative position in the
Government of China. The Premier is responsible for organizing and administering
the Chinese civil bureaucracy. He is tasked with planning and implementing national
economic, social development and the state budget.

4.2.3 Judiciary and Legislature

Let us begin by discussing the judiciary in China.

Judiciary

The judiciary of China has been massively reformed ever since the New China
was founded in 1949. Since then, the country has been making constructive attempts
towards building its socialist judicial system but with distinct Chinese characteristics.
The judiciary aims to safeguard social justice and make significant contributions to
the rule of law of mankind. A major component of the political system is judiciary
while its impartiality guarantees social justice. The country has been vigorously,
steadily and pragmatically promoting reforms in its judiciary in recent years as well
as its methods of working. As per the Constitution, the Chinese judiciary is aimed
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at ‘optimizing the allocation of judicial functions and power, enhancing protection
of human rights, improving judicial capacity, and practicing the principle of judicature
for the people’. Having a strong and impartial judiciary with strict Chinese
characteristics is believed to provide judicial guarantee for the country’s economic
development, social harmony and national stability.

The judicial system of China is at par with its basic national conditions at the
primary stage of socialism, its state system of people’s democratic dictatorship
and its government system of the National People’s Congress. However, as the
country opens up to the world and continues to introduce a series of reforms
related to the socialist market economy, the desire for comprehensive
implementation of the fundamental principle of rule of law and clamour for justice
among the public has increased. This means that the country’s judicial system
needs further reformation, improvement and development.

Committed Judiciary

The establishment of the People’s Republic of China in 1949 ushered in a new era
for the judicial system of the country. The cornerstone for the legal practices in the
country were laid by the Common Program of the Chinese People’s Political
Consultative Conference, which functioned as a provisional Constitution until 1949
and the Organic Law of the Central People’s Government of the People’s Republic
of China, which was promulgated in September 1949. The Constitution
promulgated in 1954, the Organic Law of the People’s Courts of China, and the
Organic Law of the People’s Procuratorates of China are among other kind of
rules and regulations which defined the organic system and the basic functions of
the people’s courts and procuratorates. They also help to establish the systems of
collegiate panels, defence, public trial, people’s jurors, legal supervision, civil
mediation and basically lay the framework of country’s judicial system.

It was in the 1990s that the idea to bring the socialist country under the rule
of the law and govern it as per the principles of the law took firm shape. The
judiciary in the country continues to reformulate itself in the process of promotion
of social progress, democracy and the rule of law. By the end of 1950s and
especially after the culmination of the tumultuous ‘cultural revolution’ (1966-1976),
the judiciary in the country suffered serious setbacks. In 1978 when reforms were
introduced, China summed up its historical experience and in principle vowed to
promote socialist democracy and improve socialist legal construction. Thus, the
judiciary was restored and rebuilt and a number of fundamental laws were
reformulated and amended.

Basic Characteristics of China’s Judicial System

The basic judicial organ in China is the people’s court. The Constitution also provides
for the Supreme People’s Court, local courts at different levels as well as special
courts such as military courts. Herein, civil, criminal and administrative cases are
tried as per the law. Law enforcement activities are also carried out by courts
which include execution of civil and administrative cases and state compensation.
While it is at the top of the judicial order, the Supreme People’s Court are also
responsible to supervise the workings of all other courts and special people’s
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courts. Basically, those courts who are above others supervise the working of the
one subordinate to it. For litigious activities, the country relies on the systems of
public trial, collegiate panels, challenge, people’s jurors, defence, and judgment of
the second instance as final, among others. Since China is a socialist country and
based on principles of people’s democratic dictatorship led by the working class
and an alliance between workers and peasants, the people’s congress system is
the most organic form of its state power. A socialist state believes that its judicial
powers come from the people, belongs to the people and serves the people.
Thus, people’s courts and procuratorates have been created at various levels,
which is responsible to them and is supervised by them.

People’s procuratorate exercise their powers independently and impartially
in accordance with the law. Their activities are supervised by the National People’s
Congress, the Chinese People’ s Political Consultative Conference and the general
public. The criminal cases are tried by the people’s courts, the people’s
procuratorates and the organs of public security as per their respective functions.
However, they are expected to collaborate with each other in order to ensure that
laws are accurately and efficiently implemented. Investigation, detention, arrest
and pre-trial in criminal cases is in charge of the organs of public security. The
people’s procuratorates, on the other hand, are responsible for procuratorial work,
approval of proposals for arrest, investigating cases that they accept directly and
also to initiate public prosecution. The people’s court only conducts trials.

As one of the three branches of the government, including the executive and
the legislative, the judicial branch is about all activities of the people’s court system.
The Chinese court system is based on civil law modelled after the legal systems
of Germany and France, but has its own distinct characteristics. Mainly, even
though the judiciary is independent and free of any interference or influence of
other administrative branches or organizations and individuals, yet the Constitution
provides for and even emphasizes on the leadership of the Communist Party.
Former SPC President Xiao Yang stated in 2007, ‘The power of the courts to
adjudicate independently does not mean at all independence from the Party. It is
the opposite, the embodiment of a high degree of responsibility vis-à-vis Party
undertakings.’

With this, one can explore both the broad and narrow meanings of judiciary
in China. Broadly, the judiciary refers to law-enforcement activities that are
conducted by the judicial organs and organizations in handling prosecuted or non-
prosecuted cases. Narrowly, it applies to law-enforcement activities conducted
by the country’s judicial organs in handling prosecuted cases. The term is thus
used here in broader sense as judicial organs here refer to those public security
organs that are responsible to investigate, prosecute, try and execute cases; it also
includes the prosecutors, the trial institutions and the custodial system. The judicial
organizations mean lawyers, public notaries and arbitration organizations. While
they are not a part of the judicial apparatus, they remain an integral link to the
overall judiciary system. In general thus, the judiciary system points to the nature,
mission, organizational setup, principles and procedures of judicial organs and
other judicial organizations. It is comprised of sub-systems that are used for
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investigation, prosecution, trial procedures, jails, judicial administration, arbitration,
lawyers, public notaries and state compensation.

The administrative system has one in the form of the security organ. However,
the other two are created by the people’s congress and legally, they have the
equal say as the administrative branch. The people’s congresses selects and appoints
the presidents of courts and the procurator-generals of procuratorates on the
same level. On the other hand, the judges and procurators are appointed by the
standing committees of the respective people’s congresses. Their respective courts
and procuratorates appoint assistant judges and assistant procurators.

In more than one ways and strict terms, the judicial system of China only
refers to the people’s court system. The people’s court, people’s procuratorate
and public security organ are required to perform their duties separately as per the
Criminal Procedure Law of PRC. Literally taken, this means that people’s
procuratorate and public security organ are in charge of judicial power even though
their judicial powers have a very narrow scope. The judicial system of China thus
broadly comprises three parts: people’s court system, the people’s procuratorate
system, the public security system. Therefore, the judiciary in China cannot be
said to refer to only courts but it also includes the procuratorates and public security
organs.

People’s Courts

On behalf of the states, the people’s courts are part of those judicial organs that
exercise judicial powers. The state of China has a system of courts known as
‘four levels and two instances of trials’ as defined in the Constitution and the
Organic Law of the People’s Courts of 1979 which was amended in 1983. The
judicial authority in the country is exercised by courts at many levels. These can be
broadly categorized into: the Supreme People’s Court; local people’s courts at
various levels; military courts and other special people’s courts. The local people’s
courts can be further divided into higher people’s courts, basic people’s courts
and intermediate people’s courts.

As per an article of the Organic Law, the ‘people’s courts at all levels can
set up judicial committees’ to bring all sort of judicial experience under one roof as
well as create a platform to discuss important and difficult cases and even other
legal matters. The presidents of different courts appoint members of judicial panels
of local people’s courts at various levels. They can be removed from their posts
by members of the standing committee of the people’s congress at the
corresponding levels. The chiefs of the people’s courts chair important judicial
panel meetings at all levels. These can be attended by chief procurators of the
people’s procuratorates at the corresponding levels but without any voting rights.

To adjudicate matters, the people’s courts have a system wherein a case is
decided only after two trials. The two trials refer to: first, each judgment or order,
in the first instance, should be sent from the local people’s court and any person
who is part of the case can appeal only once in the people’s court at the higher
level. Protest can be presented by the people’s procuratorate in the people’s
court at the next higher level. At the second level, the judgment or orders of the
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first instance of the local people’s courts at various levels become legally effective
only if no party makes an appeal within the prescribed period. At the third level,
these judgments or orders are considered as final decision of the case. However,
the orders and judgments given by the Supreme People’s Courts even in the first
instance become legally effective immediately.

Each court has several divisions where specific cases are heard: these can
be broadly categorized into civil, economic, criminal, administrative and
enforcement divisions. Each such court has one president and many vice-presidents
whereas each division has one chief and many associate chiefs. All courts also
have judicial panels comprising presidents, division chiefs and experienced judges.
The standing committee of courts at the corresponding level appoints the members
of these panels. The judicial panel, which is responsible for discussing significant
or difficult cases, give directions concerning other judicial matters and also reviewing
and summing up judicial experiences, is the most authoritative body in a court.
Judges and collegial panels are required to follow its directions. Where the opinions
of the two differ, the view of the majority is adopted.

The basic units in each court are composed of collegial panels. While not
permanent bodies, these are created to adjudicate individual cases. Such panel
comprises three to seven judges; the number must always be odd. The president
of the court or the division chief appoints the president judge of the panel. An
individual judge can try simple cases pertaining to civil, economic and minor criminal
matters. However, the collegial panel of three to five judges hears cases of second
trial. In case a president or a division chief participates in a trial, he/she shall be the
presiding judge of the panel.

The judge is the most important person during the conduct of a trial and a
trial itself is the significant part of adjudication. The process is highly influenced by
the civil law jurisdiction. Efforts are being made to change the process and recently,
the reform of adjudication format was introduced to bring adversarial pattern into
the Chinese adjudication process. The Criminal Procedure Law which has been
revised is also expected to further the reform. The people’s assessors can be
selected by the standing committee of the local people’s congresses; they can then
submit their preference to the courts at the corresponding level. On this basis,
courts can choose people’s assessors to join the trial of a case at the first instance.
The collegial panels for the first trial can comprise of judges as well as people’s
assessors or exclusively of judges. In common law jurisdiction, the people’s
assessors system is unlike the jury system in the sense that people’s assessors are
not chosen on the basis of citizenship; they have the powers of judges and authority
to decide both the issues of facts and law.

The president can seek upon the judicial panel to accept or reject an appeal
after reviewing the complaint. A re-trial started by trial supervision procedure cannot
lead to suspension of the enforcement of effective judgment that is challenged
under any circumstances. Each case can have two trials as per law. This means
that all litigants in a case as well as their legal representatives who challenge a
judgment in the first instance in any local court can appeal in the next, higher court
only once. The next higher court is required to try the case once an appeal has
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been filed. Its judgment, however, is final and cannot be re-appealed. The parties
to litigation can, however, challenge the final judgment or the judgment that is
effective through the trial supervision procedure. An appeal to the appellate or the
higher court can be made.

However, such a practice can cause internal interference within the
adjudication of collegial panels which are independent. In practice, they have no
direct legal grounds except for the judicial panels. Final decisions in cases that are
important or complex can be made by a judicial panel of a court rather than the
designated collegial panel. Such a mechanism is believed to safeguard the correct
and impartial exercise of judicial powers. However, it can also be misused by
panel members to interfere with the functioning of the collegial panel and make
favours to one party in a case.

The people’s courts have been empowered by the Constitution and the
Organic Law of Courts to exercise their powers independently and they are thus
free of any intrusion by any organization or individual. The word ‘court’ is significant
in the term; as per the authoritative explanation, it means that judicial power dies
not rest in individual judges. It is the collegial panels that are the trial units and not
the individual judges and thus, the judgments of the collegial panels are considered
to be at par with the courts. Thus, it is not in the judges but in courts that the
independence power of adjudication is vested. Taking cue from this argument, the
presidents and division chiefs of the panels have the right to review and suggest
changes in draft judgments prepared by collegial panels.

Supreme People’s Court

The highest judicial organ of the state of China is the Supreme People’s Court.
The NPC and its standing committee elect the president of the Supreme People’s
Court. The term of the president is five years and as per law, he/she cannot serve
for more than two consecutive terms. The NPC standing panel is also empowered
to appoint or dismiss vice-presidents, head and associate heads of divisions and
judges.

The Supreme People’s Court has many divisions vis-à-vis criminal division,
a civil division, and an economic division. It can also have other divisions that it
may deem necessary. In general, the Supreme Court has jurisdiction over these
following cases:

 Such cases of first instance that are assigned to it by law or other that
the court feels should be tried by it

 Cases or orders of the higher people’s courts and special people’s courts
that are appealed and protested against their judgments

 Protested cases filed by the Supreme People’s Procuratorate

Besides trying cases, the Supreme People’s Court also watches over the
working of other local people’s courts at all levels and that of the special courts.
As per the Constitution, the “Supreme People’s court gives interpretation on
questions concerning specific application of laws and decrees in judicial
proceedings”. In practice, however, interpretation of laws and decrees by the



Salient Features of the
Constitution of China

and Pakistan

NOTES

Self - Learning
Material 127

SPC has only grown in the last few years. This practice is now being referred to as
‘judicial legislation’ and was not defined earlier in the Constitutional Law. This
legislation also needs guidance so that gaps can be duly filled and conflicts resolved.
Guidance is also required to remove vagueness among different laws so that they
can be duly enforced by the judicial branch.

Higher People’s Courts

This court deals with cases that occur for first time and are assigned to it by laws
and decrees, or are transferred to it from court at the level immediately lower to it;
or cases of appeals and protests that come from the lower level court or protest
cases lodged by people’s procuratorates. These courts are directly under the central
government and exist in provinces, autonomous regions and municipalities. As per
the organic law, their internal structure is nearly similar to that of the Supreme
People’s Court.

Intermediate People’s Courts

These are courts which are set up in capitals or prefectures in the provincial level.
Such courts have jurisdiction in cases that mostly happen for the first time and are
assigned to these courts by laws and decrees, or are transferred to it by basic
people’s courts or those cases that are appealed and protested from the lower
courts.

Basic People’s Courts

The basic people’s court has been empowered through the Organic Law to decide
upon all criminal and civil cases for the first time. Exception is made in cases where
the law provides otherwise. The basic people’s courts are also empowered to
settle civil disputes, hear those minor criminal cases which do not require formal
handling and also look over the day-to-day work of the people’s mediation
committees.

Since they are at the bottom of the hierarchy of the judiciary, the basic
courts are mostly located in the counties, municipal districts and autonomous
counties. It can also set up as many people’s tribunal as per the requirement of a
locality, its people or the cases it deals with. Mostly, the tribunals are set up in big
towns where there is a concentrated population. Even the tribunals are part of the
basic people’s court and thus all its judgments are considered to be to at par of
basic people’s court with the same legal effects.

Special Courts

Military, railway and maritime courts are some of the special courts in the country.
Set up within the People’s Liberation Army (PLA), the military court is in charge
of deciding upon all criminal cases that involve servicemen. Thus, it is a kind of a
closed system. Maritime courts were also setup by the Supreme Court in the port
cities of Guangzhou, Shanghai, Qingdao, Tianjin and Dalian. Like military courts,
these courts have the power to decide upon maritime cases and maritime trade
cases, including those between Chinese and foreign nationals, between such
organizations and enterprises. However, they have no jurisdiction over cases,
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whether criminal or civil, that are the prerogative of ordinary courts. But the higher
courts located within the territory of a maritime court have the jurisdiction over
appeals against the judgment and orders of the maritime court. Similarly, railway
and transport courts deal with all cases and disputes related to railways and
transportation.

Legislature

The National People’s Congress (NPC) comprises the legislative branch of the
People’s Republic of China. Some of its features are as follows:

 It is a unicameral legislature with more than 3000 members.

 Theoretically, it is the top decision making body in China. It has the ultimate
say on policies, amendments and appointment of ministers in the government.

 It has been declared as an organ through which the people exercise state
power.

 Congressmen are elected by regional Congresses, by autonomous regions,
by Municipalities working under the central government and by People’s
Liberation Army, each according to its quota.

 The mode of election is based on secret ballot, while the constitution
guarantees holding of free and fair elections.

 The real work of NPC is done by a smaller body known as Standing
Committee of NPC, consisting around 150 members.

 It is the supreme law-making body, which is fully authorized to enact laws,
alter or repeal the existing ones. It also approves the administrative policy
for the state.

Standing Committee

The Standing Committee of the Congress is an effective and active body, as it
exercises, in practice, most of the Congressional powers. It is outwardly a body
subordinate to the Congress, as a matter of principle. It is accountable to the
parent body and is bound to present regular reports of its working. All the members
of the Committee are elected by the Congress and liable to be removed on its
discretion. Its powers are as follows:

 The Committee summons the sessions of the Congress, in addition to the
issuance of orders to hold its fresh elections.

 It performs the function of interpreting the statutes as well as the laws of the
Constitution. The performance of this judicial type of function enhances its
importance and the scope of power.

 It supervises the functioning of the State Council, of superior courts and
that of Procurator. These functions have been assigned to the Standing
Committee by the Constitution.

 The Committee has the authority to alter or repeal any inappropriate decision
of the official departments, autonomous regions, provinces and that of the
Municipalities working under the Central government.
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 It is actually the repository of real powers during the interval in which the
Congress is out of session. During this period, it wields the authority to
issue orders regarding the appointment of new ministers and removal of the
previous ones, on the advice of the Premier. It can issue orders for the
appointment or removal of the Vice President as well as the Deputy Chief
Procurator.

Organization of the National People’s Congress

The National People’s Congress (NCP) is an essential part of the central
government’s system of the People’s Republic of China. Due to its exclusive nature
and importance, it is treated among the organs of the Central People’s Government.
The Constitution of 1954 has rendered the National People’s Congress with
immense power, and it is the topmost form of state authority and the only legislative
authority of China. According to Article 59, the National People’s Congress is
composed of deputies elected by the provinces, autonomous regions and
municipalities directly under the Central Government, and by the armed forces.

The tenure of the deputies is four years, which may be extended in case the
election of deputies to a new Congress is not completed. When a deputy is incapable
of performing his duties, his electoral unit will hold a by-election to fill the vacancy.
The new deputy so elected is to serve the remainder of the unexpired term. The
deputies cannot be taken into police custody or put on trial without the approval
of the Congress or else its standing committee, in case the Congress is in recess.
Moreover, they are supervised by the units, which they represent and may be
replaced in harmony with the law. The deputies may be present at the meetings of
the people’s Congresses or of their local units.

The National People’s Congress has a standing committee as well as other
committees. The annual session of the Congress is to be convened by the standing
committee, which may also call for special sessions of deputies. The meetings of
the Congress are controlled by an executive chairman of the presidium, who is
elected by the deputies at the beginning of the session. For each session, the
Congress sets up a secretariat, under the direction of a secretary general. He
conducts the routine business of the Congress.

Functions of the National People’s Congress

The National People’s Congress has the following authorities and responsibilities:

To administer the enforcement of the Constitution and amend it

 To enact laws

 To elect the chairman and vice-chairman of the People’s Republic of China,
the president of the Supreme People’s Court and the procurator general

 To choose the premier of the state council, vice-chairman and members of
the council of national defence, on recommendation of the chairman of the
People’s Republic of China

 To decide upon the constituent members of the state council upon the
premier’s reference
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 To remove the officials who are elected or appointed by the Congress from
the office

 To study and give approval for the state budget and the financial report

 To suspend the responsible officials of the state council or of its ministries
and commissions

 To decide on national economic plans, general amnesties and questions of
war and peace

 To ratify the status and boundaries of provinces, autonomous regions and
municipalities which are directly under the central authority

 To perform duties and responsibilities that are considered to be unnecessary
by the Congress

As the highest state authority, the power of the National People’s Congress
would be almost unlimited; yet, in fact, it is dominated by the Communist Party,
which actually exerts the ultimate authority of the state.

Standing Committee of the National People’s Congress

The standing committee is a permanent body of the National People’s Congress
to which it is responsible and answerable. It comprises a chairman and a number
of vice-chairmen and members, as well as a secretary general. They are elected
by the Congress to perform its functions until election of a new committee by the
succeeding Congress or their recall by the existing Congress. The Chairman
supervises over the meetings of the standing committee. Resolutions may be
adopted by a vote of simple majority.

The standing committee, elected by the First National People’s Congress
on 27 September 1954, comprised a chairman, thirteen vice-chairmen and sixty-
five members. Liu Shao-chi was elected chairman. Political leaders of different
parties and groups were represented at the Committee. The standing committee
exercises the following authority and responsibilities:

 To elect deputies to the National People’s Congress

 To assemble the next National People’s Congress

 To construe laws and issue decrees

 To administer the tasks of the state council, the Supreme People’s Court
and the Supreme People’s Procuratorate

 To repeal those decisions and orders given by the state council that are
in conflict with the Constitution, laws or decrees

 To amend incongruous annual adjudications of the government authorities
of provinces, autonomous regions and municipalities which fall directly
under the central authority

 To ordain or eliminate vice-premiers, ministers, heads of commissions
or secretary general of the state council, in case the Congress is not in
session
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 To ordain or dismiss vice-presidents, judges, deputy procurators general,
procurators and other members of the judicial committee of the Supreme
People’s Court and the procuratorial committee of the Supreme People’s
Procuratorate

 To make a decision on the selection or to recall diplomatic representatives
to foreign states

 To introduce military, diplomatic and other special titles and ranks

 To institute and choose the award of state orders, medals and titles of
honour

 To make a decision relating to the granting of pardons

 To make decisions on behalf of and when the National People’s
Congress is in recess

 To decide on the proclamation of a state of war in the event of foreign
invasion or due to treaty obligations for collective defence

 To decide on general or partial mobilization or enforcement of martial
law

 To exercise such other functions and powers which are authorized by
the National People’s Congress

Other Committees and Commissions of Inquiry

Besides the standing committee, the National People’s Congress has a nationalities
committee, a bills committee, a budget committee, a credentials committee and
other necessary committees. The NPC can undertake the investigation of certain
matters by instituting commissions of inquiry; if not in session, this task is performed
by the standing committee. All state organs, people’s organizations and citizens
concerned are needed to offer the required information to these commissions, if
requested. If the National People’s Congress is not in session, the standing
committee directs the nationalities committee and the bills committee. Each
committee comprises a chairman and a certain number of vice-chairmen and other
concerned members. Whereas the nature of the committees on bills, budgets and
credentials are self-explanatory, the work of the nationalities committee requires
additional embellishment. Two of the functions of the committees are as follows:

(i) To examine provisions of the bills that concern the affairs of nationalities,
which are referred to it by the Congress or its standing committee

(ii) To examine laws and regulations concerning the exercise of autonomy,
submitted by different autonomous units for approval by the standing
committee

State Council

The state council is the most important administrative authority of the People’s
Republic of China. Despite the fact that the general organization of the state council
is similar to that of the government administrative council, there are certain differences
between the two organs. The intermediary committees between the premier and
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ministers were abolished. Nor was there a provision for council members without
portfolio. Differences can also be found in the number of vice-premiers, ministries
and commissions. The state council resembles the Soviet council of the people’s
commissars in some respects, but the Chinese communist government chooses to
retain the traditional pattern of ministries and commissions.

Even though the premier looks after and supervises the working of the state
council, any resolution has to be deliberated and adopted at the Council’s plenary
or executive meetings. Plenary meetings are usually held once a month. They are
attended by the premier, vice-premiers, the secretary general, ministers and heads
of commissions. The members who attend the executive meetings are limited to
the premier, vice-premiers and the secretary general, who constitute a so-called
‘inner cabinet’.

Authority and Responsibilities of the State Council

The authority and responsibilities of the state council are as follows:

 To adopt measures pertaining to administration and to issue and implement
decisions and orders

 To propose and forward bills to the National People’s Congress or its
standing committee

 To organize and direct the work of the ministries and commissions under
the council and that of local administrative bodies all over the country

 To amend or cancel improper directives and instructions issued by ministries,
commissions as well as local administrative organs

 To implement the national economic policies and points of the state budget

 To direct the external affairs as well as international and national trade

 To monitor cultural, educational and public health work, as well as the affairs
concerning national minorities and overseas Chinese people

 To secure the interests of the state, ensure law and order and protect the
rights of the citizens

 To strengthen the national defence forces

 To sanction the stages and limits of independent prefectures, districts,
autonomous districts and municipalities

 To hire or eliminate administrative staff according to the provisions of law

 To execute other authority and responsibilities that are vested in the state
council by the National People’s Congress or its standing committee

According to the Organic Law of State Council of 1954, the state council has the
power to appoint and remove the administrative personnel under the following
groupings:

 Deputy secretaries general of the state council, vice-ministers and assistants
to the ministers, deputy heads and members and commissions, heads and
deputy heads of departments and directors and deputy directors of bureaus
under ministries and commissions
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 Heads and deputy heads of boards, directors and deputy directors of
bureaus under the people’s councils of provinces and municipalities directly
subject to the central authority

 Commissioners and special administrative offices

 Officials in autonomous regions with the rank corresponding to those listed
under categories 2 and 3

 Counsellors of diplomatic missions and consul generals

 Presidents and vice-presidents of national universities and colleges

 Other officials corresponding to the above ranks

Even though the state council has the vast power of appointment and removal
of officials, those on local levels are practically decided upon by the local
government councils, which submit them to the state council for verification as a
matter of procedural requirement. Table 4.1 shows the membership of previous
National People’s Congresses.

Table 4.1 Membership of Previous National People’s Congresses

Congress Year Total Deputies Female Deputies Female % 
Minority 

Deputies 
Minority % 

First 1954 1226 147 12 178 14.5 

Second 1959 1226 150 12.2 179 14.6 

Third 1964 3040 542 17.8 372 12.2 

Fourth 1975 2885 653 22.6 270 9.4 

Fifth 1978 3497 742 21.2 381 10.9 

Sixth 1983 2978 632 21.2 403 13.5 

Seventh 1988 2978 634 21.3 445 14.9 

Eighth 1993 2978 626 21 439 14.8 

Ninth 1998 2979 650 21.8 428 14.4 

Tenth 2002 2985 604 20.2 414 13.9 

 

4.2.4 Political Culture and Party System in China

The power of the government is exercised through the Communist Party within the
country, and by the Central People’s Government and their partners in the provinces
and at the local level.

Under this kind of the dual system of leadership, every local office is jointly
managed by the local leader as well as the leader of the corresponding office in the
ministry, which exists at the higher level. The members of the People’s Congress
are elected by people at the county level. The People’s Congress holds the
responsibility of managing the local government and also chose members for the
Provincial, or the municipal, People’s Congress. In turn, the Provincial People’s
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Congress is responsible for electing members of the National People’s Congress.
This body meets in the month of March every year in Beijing. However, it is the
ruling Communist Party which plays the significant role in selecting the ‘right’
candidates for the polls at both the local and higher level congress’.

China is mainly a multi-party state but under the leadership of the Communist
Party of China (CPC). Its system is very similar to some of the popular state
systems of the former Communist-era Eastern European countries such as the
National Front of Democratic Germany. Under the system of one country and
two party, Hong Kong and Macau are categorized as Special Administrative
Regions. Earlier, both were the colonies of the European powers. At present, they
have a different political system as compared to China and both also run under the
multi-party system.

In China, in practice, the Communist Party of China is the only party that
holds formidable power at the national level. It dominates all levels of governance
to the core that China is often mistaken for being a one-party state. There are
eight more, through small, parties that operate in China. But, they only have a
limited power at the national level. In fact, they have to operate under the Communist
Party of China and accept its leading role to be able to even exist. The Chinese
system does allow few non-communist party members to participate in the system
and also certain smaller parties within the National People’s Congress but they
are all vetted by the Communist Party of China.

The Constitution of China also allows some opposition to operate. But the
Communist Party of China exercises its control over the political system. In this
way, the opposition ceases to exist. For instance, people’s congress is elected
through popular vote. Any official body above that is appointed by the congress
itself. This means that even though independent persons and members of opposition
can sometime be elected to the lowest level of the Congress, they may hardly be
able to come together or organize themselves to a point where they themselves
can elect members to the higher level without the approval of members of the
Communist Party. Since they do not really have an effective power, it only
discourages outsiders from contesting polls for the people’s congress even at the
bottom level, which means that mainly the communist members dominate the body.

Also, despite the fact the China has no law that formally bans non-religious
organizations, it also has no law which could grant non-communist parties the
corporate status. Thus, any opposition party, if it does exist even hypothetically,
would not have the legal backing to assemble funds or have any registered property
in the name of the party.

Significantly, the Chinese Constitution offers a wide range of laws that have
been used in the past against members of opposition parties which those of the
Communist Party of China perceived as threatening. These include members of
the China Democracy Party. Charges related to subversion, sedition, and releasing
state secrets can be slapped on members of opposition parties and, since the
Communist Party controls the legislative and the judicial processes, it means that
communists can legitimately target any person or group.
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Party System in China

For modern democratic politics, the political party system is an essential constituent.
The nature, national conditions and social growth are the factors that indicate the
configuration of political governance that a country should adopt. The configuration
of parties in countries around the world is a characteristic of their divergent cultures.

China has accepted multi-party cooperation and political consultation as its
political party system, in the guidance of the Communist Party of China (CPC),
which is completely different than the multi-party systems of Western countries. In
the Western countries, there is a struggle for power between the two parties and it
is also dissimilar to the order of a single party that is adopted by some countries.
The implementation and growth of the practice of multi-party cooperation has
been continuous throughout the struggle of the Chinese revolution, through formation
and reformation. It is an elementary system of politics that is aimed at going with
the stipulations in China. It is a socialist political party system, which has Chinese
peculiarities and has the vital constituent of Chinese socialist democratic politics.

The Chinese constitution states that ‘the existence and growth of the multi-
party cooperation and political consultation system that is led by the Communist
Party of China will go on for a long time.’ All democratic parties and the Communist
Party of China ought to perceive the constitution as the primary and the elementary
standard for their demeanour and should maintain the pride of the constitution and
make its realization certain.

There is the CPC and eight additional political parties under China’s multi-
party cooperation system. These eight democratic parties are as follows:

(i) Revolutionary Committee of the Chinese Kuomintang
(ii) China Democratic League
(iii) China National Democratic Construction Association
(iv) China Association for Promoting Democracy
(v) Chinese Peasants and Workers Democratic Party
(vi) China Zhi Gong Dang
(vii) Jiu San Society
(viii) Taiwan Democratic Self-Government League

The Chinese People’s Political Consultative Conference (CPPCC) is a vital
institution of multi-party cooperation and political consultation under leadership of
the CPC. Based on the principle of ‘long-term coexistence, mutual supervision,
treating each other with sincerity and sharing each other’s weal and woe,’ the
CPC and the eight democratic parties work jointly in developing socialism with
Chinese attributes. As a result, these promote the main factors of the ‘multi-party
cooperation system led by the CPC. Under the authority of CPC, the remaining
eight parties exhibit active participation in all affairs of the state.’ The multi-party
cooperation system has tremendous political benefits, strength of endurance and
is remarkably active in the Chinese politics and society.

The multi-party cooperation system recognizes the position and purposes
of the Communist Party of China and the eight extra political parties. It regards
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them as part of China’s fundamental political system, which is essential for the
political survival of the state and the association between parties.

The Communist Party of China embraces the foremost decision making
position. Its leadership position emerged from and was amalgamated through the
extensive period of revolution, creation and reformation and due to the inclination
of history and populace. All the way through its struggle for over eighty years, the
Communist Party of China led the people of China from beginning to the end of a
novel democratic revolution for achieving the country’s independence and freedom
of the people; established the rule of the state where the country was run by the
people, along with protecting the national unification and harmony of every cultural
group. This party founded the socialist system together with completing the most
altruistic social revolution in history of China; in addition to commencing the
Chinese-style socialist foundation and framed a truthful path towards the route of
national opulence as well as a blissful life for the nation and its citizens.

The area of China is 9.6 million sq kms and it has a population of 1.3 billion
people and fifty-six ethnic tribes. A powerful centre of control leads this huge and
densely populated country. The expansion of China’s highly developed productive
forces, the course of China’s sophisticated culture and primary concerns of the
vast majority of Chinese people is symbolized by the CPC. The powerful leadership
by the Communist Party of China is a deep-seated assurance for China’s socialist
transformation, national alliance, communal harmony and unity. This is desired by
those belonging to all ethnicities, which emerged as a result of years of evolution
and transformation.

There are eight democratic parties who partake in state affairs. The definite
role played by the eight democratic parties along with the intrinsic necessities of
the people’s democratic dictatorship in Chinese politics, affirms their duties as
participating groups. The Communist Party of China is an important trademark of
people’s democracy, due to the following factors:

 The political coalitions of socialist working people

 Engineers of socialism

 Loyalists who hold up socialism, with whom these parties uphold ties

 An array of the people with their contribution in state matters and
leadership

The matters of the state chiefly take the following forms:

 Discussion on elementary state policy

 Contribution in the execution of power of the state

 The election of leaders of the state

 Management of state affairs along with formulation and implementation
of the state policy

 Course of actions, laws and guidelines

The position, rights and privileges of these parties are guarded by the
constitution.
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A novel association of unison and collaboration has been recognized amidst
the Communist Party of China and the eight democratic parties. The Communist
Party of China has made companions with these democratic parties in extensive
periods of common struggle. Its elemental hypothesis, course and knowledge have
been settled on by democratic parties and hence the structure of socialism in the
company of Chinese traits has turned out to be the common aim of every party of
China. In an open-minded, secure and harmonious political environment, the
Communist Party of China upholds extensive political collaboration with democratic
parties. It concentrates on their development in politics and material matters and
directs them in unison towards their progression.

The collaboration of the CPC, in addition to the democratic parties is rich in
matter. First, the Communist Party of China seeks advice from democratic parties
regarding core principles, laws, procedures and problems. Second, members of
democratic parties have access to a fixed number of positions in the powerful
hierarchy of the state. It is their responsibility to carry out their duties, according to
the law. Third, besides judicial organs, members of democratic parties hold critical
offices within the central and local governments. The governments of the people at
various hierarchies communicates with democratic parties, through a number of
means, to utilize their participation and relate it to the affairs of the state. Fourth,
democratic parties participate actively in all debates related to significant issues of
the state via the Chinese People’s Political Consultative Conference. Lastly, the
Communist Party of China assists all democratic parties in activities related to
development of the country, transformation of the society and in improving the
economy. These are the main purposes of democratic parties as participating parties,
moreover, a classic feature of China’s multi-party cooperation system.

All democratic parties and the Communist Party of China remain updated
about each other’s affairs and actions. This parameter in political management is
affected through exchanging outlooks and conveying appreciations, criticisms and
proposals. Apparent of the fact that the Communist Party of China is the most
important decision making party, it surely requests for the most part, directs, advices
and supervises the democratic parties and vice-versa.

 The democratic administration largely covers the execution of laws and
regulations of the constitution, the formulation and execution of important laws
and policies of the Communist Party of China and the government, the vocation of
CPC committees at a variety of levels, in addition to CPC-member officials’
presentation of sense of duty and spotless governance. The organization of
democratic parties is unique. Nevertheless, it is very important for the escalation
and improvement of the CPC’s leadership and betterment of the socialist supervision
system.

The multi-party cooperation system has shaped a new type of political party
system for humankind, a system which is one of its kinds. Under the guidelines of
this system, the Communist Party of China and the other eight parties work
collectively and are aware of each other’s activities. The Communist Party of
China rules the country and other parties that contribute in state affairs and are
consistent with the law, as opposed to ruling the country sequentially. This kind of
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system works in harmony with the system of people’s Congresses to make sure
that its people are empowered to decide in matters of the state. This type of
democracy is not enjoyed only by a few people.

The importance and roles of the Chinese multi-party cooperation system
are listed as follows:

 Political participation: The multi-party cooperation system does the
following:
o Puts together a range of social forces within the system of politics
o Provides a structured medium to democratic parties to participate in

the political system
o Amalgamates and develops the groundwork for the people’s

democratic dictatorship
o Channels the interest of every sector
o Groups the understanding of the people
o Seeks proposals widely by promoting the decisions of the ruling party

and the government, based on science and democracy

Furthermore, it presses forward the constructive and steady expansion of
socialist democracy on the strength of upholding social solidity.

 Expression of interests: The People’s Republic of China is a large
country with a dense population, which consists of social classes, stratum
and factions. The culture consists of a large number of dissimilarities
and variances that are based on common fundamental welfare. In
particular, seeing the growth of the socialist market economy, the
differences within the economic system keep on increasing. The mixture
within the society and the general welfare experience a large number of
alterations in the people’s ideas. The multi-party cooperation system is
capable of proficiently reflecting the welfares, needs and burden of the
entire social segment. This system creates and expands channels for
expressing interests and upholds social synchronization and solidity.

 Social integration: China’s demanding and multifaceted mission of
transformation needs a political system to facilitate a powerful role in
social integration. Merging the prevalent cooperation with democratic
parties along with the firm leadership of the CPC, the multi-party
cooperation system has emerged as a significant symbol of social unity.
Focusing on the final goal of structured socialism with Chinese attributes,
the Communist Party of China (assisted by democratic parties) crafts
strong political identification. It also streamlines the progress of optimum
utilization of political assets, synergizes the interests of all sectors and
guides and directs the entire social structure towards achieving progress
and development.

 Democratic supervision: Shared management amid democratic parties
and the Communist Party of China encourages the growth of the
administrative functions in the system and evades unusual inadequacies,
which arise due to administrative discrepancies. Democratic parties cater
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to the most obvious interests and needs of the relevant groups of people;
provide an all-round supervision separately from the self-supervision by
the Communist Party of China. This helps in the advancement of the
administration of the ruling party, based on the tenets of science and
democracy. It is aimed at dispelling negative forces like bureaucracy
and similar phenomena and consequently strengthening and improving
every aspect of the functioning of the ruling party.

The multi-party cooperation system in China gives an identity to the basic
requirements of democracy within a society. It tries to ensure a democratic future
for the people, supported by the exclusive facilities of the Chinese political system.
In synchronization with the current scenario, the most important reason for
advocating socialist democracy is adhering to and streamlining the multi-party
cooperation system, led by the Communist Party of China. This involves increasing
the contribution of the people to active politics, increasing the number of channels
for expressing social interest and creating an amicable environment for development
of the society.

Check Your Progress

1. Under what principles does the Chinese Communist Party work?

2. How is the President of the People’s Republic of China chosen?

3. What is the aim of judiciary of China?

4. State the responsibility of the state council of China.

5. How is the people’s congress elected in China?

6. Why is the Communist Party of China an important trademark of people’s
democracy?

7. To whom does the multi-party cooperation system in China give an identity?

4.3 NATURE AND SALIENT FEATURES OF
THE CONSTITUTION OF PAKISTAN

In this section, you will learn about the political culture and the constitution making
history of Pakistan followed by major characteristics of the constitution of Pakistan.

4.3.1 The Constitution Making in Pakistan:
A Historical Development

Soon after the independence through partition of Pakistan, the Government of
India Act 1935 and the Act of Independence (1947) were amalgamated, after
few amendments, as interim arrangements for administering the political business
of the state. Further, the Constituent Assembly was also given the charge of
accelerating the new constitution. This assembly failed to respond positively and
got dishevelled into political intricacies thus postponed the process of making
constitution. The constitutionalists and the political elites include the following reasons
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for posing delay in making the first constitution: influx of Refugees- An
unprecedented Migration; Organizational Void; Economic Downfall; Political
Unrest; Indian-British Treacheries; Diffident Borders.

The members of Pakistan’s first Constituent Assembly began their work
with a landmark resolution known as the Objectives Resolution. In 1949, this
Resolution set Pakistani constitutionalism apart from the secular language of India
while at the same time seeking to stitch the provinces of East and West Pakistan
together within the terms of Islam. This Resolution — construed as a non-binding
constitutional preamble — began as follows:

Whereas sovereignty over the entire universe belongs to God almighty … and
[whereas] the authority which He has delegated to the state of Pakistan through
its people … is a sacred trust, … this Constituent Assembly, representing the
people of Pakistan, resolves to frame a Constitution for the sovereign independent
state of Pakistan; wherein the state shall exercise its power … through the chosen
representatives of the people; … [and] Muslims shall be enabled to order their
lives … in accordance with Islam.

Pakistan’s first Constituent Assembly reaffirmed the power of parliament.
First, they sought to create a purely advisory commission recommending the
Islamization of existing laws (while, at the same time, protecting the sectarian
diversity within ‘Muslim personal law’ from the homogenizing thrust of this process).
And, then, having done so, they resolved that any statute deemed religiously
repugnant by Pakistan’s Supreme Court would be referred back to the legislature
for amendment. Before these recommendations were fully enacted, however,
political turmoil led the president to dismiss Pakistan’s National Assembly, declaring
martial law before, three weeks later, being removed by his own martial law
administrator. Pakistan’s first Constitution, if you will, imagined a powerful
parliament, but during the mid-1950s real power still lay with Pakistan’s executive.
The key features of the Objective Resolution were as follows:

(a) Islamic State;
(b) Equality before Law;
(c) Federal Structure;
(d) Independence of Judiciary;
(e) Distribution of Powers;
(f) Urdu and English be the National Languages

Objective Resolution invited surplus of problems. The language question,
distribution of seats in the Legislative Assembly and the division of powers between
the federation and the confederating units propagated agitation politics in East
Pakistan. With the assassination of Liaqat Ali Khan (1951), political insecurity
anomalously crept in. Furthermore in the year 1953 the Ahmedi Movement also
contaminated the political environment and resulted in the imposition of limited
Martial Law in Lahore. Future the dissolution of the Constituent Assembly and re-
constituting of the second Assembly also disrupted the political system. The
capricious use of powers by the governor generals extremely endangered the
working of political system. The rising influence of army and bureaucracy in the
politics also rang alarming bells for the politicians who looked weakened to counter
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such preponderance. These developments negatively carved the process of political
development. In the year 1956, Chaudhary Muhammad Ali, the former and fourth
Prime Minister of Pakistan, was able to present the first Constitution in 1956 and
it was welcomed as one of the greatest political triumph of a bureaucrat.
Unfortunately the Constitution of the Islamic Republic in Pakistan remained in
vogue only for couple of years.

The salient features were:

 Written Constitution (234 articles, divided into13 parts and 6 schedules)

 Officially designated Pakistan an Islamic republic

 Federal System with Unicameral Legislature

 Division of Powers

 Parliamentary Order

 Independence of Judiciary

Within two years of the formation of the parliamentary system it was facing
numerous challenges, and in 1958, General Ayub Khan launched Pakistan’s first
military coup, declaring martial law. In the year 1960 General Ayub Khan became
President, and by 1962, Pakistan saw its’ second constitution, with politics placed
in the strong grip of the military rule. During this time there was an utter chaos
caused by the failure to win a second war with India in 1965, growing corruption
and ever more strenuous relations with East Pakistan gradually undermined the
General’s authority, which finally compelled him to resign in 1969. In the consecutive
year 1970 the first election on a nationally democratic basis was conducted. The
elections saw the chiefly East-Pakistan based Awami League, led by Shaikh Mujibur
Rahman, gaining an overall majority. However, the results were not well-received
in West Pakistan, and power was not transferred to elected leaders. This set the
stage for a new constitutional crisis where, in the period following, relations between
East and West Pakistan further polarised.

The 1973 Constitution declared Pakistan as a Federal Republic to be known
as the Islamic Republic of Pakistan, identifying Islam as the religion of the state.
Pakistan was to be a Federation of four federating Units, the North West Frontier
Province, Punjab, Sindh and Baluchistan. The Constitution was parliamentary
in nature, with a bicameral legislature at the Center consisting of two Houses, the
National Assembly and the Senate. Though the 1973 Constitution has been held
in abeyance during military rule in the late 1970s/early 1980s, and has to date,
been amended 19 times, it is presently the constitution governing the state. The
Eighteen Amendment to the Constitution, which was passed in April 2010, removed
most of the constitutional changes introduced during military regimes, as well as
formally changing the name of the North West Frontier Province to Khyber
Pakhtunkhwa, and has granted provinces greater autonomy.

4.3.2 Major Characteristics of the Pakistan Constitution

The Constitution of 1956 was very lengthy and detailed; it contained 234 articles
in total, divided into thirteen sections and six schedules. The Constitution provided
for a federal system, keeping the principle of parity between East and West Pakistan.
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The structure and functioning of the Federal Legislature was to be similar to that of
the British Parliament. The Constitution called for a parliamentary form of
government, where real executive authority was vested in a cabinet, which would
be collectively responsible to the legislature. It has a bicameral parliament that is
composed of two chambers– the Senate (upper house) and the National Assembly
(lower house). Some key salient features of the Constitution are:

 Written Constitution –It is a written and lengthy document.

 Rigid Constitution - The constitution can only be amended through a
process requiring the amendment to be passed by at least a two-thirds
majority of the parliament and authentication by the President.

 Islamic Republic of Pakistan - The name of the country was adopted as
the Islamic Republic of Pakistan.

 Objectives Resolution - The objectives resolution was included as
permeable by the constitution.

 Federal System - The constitution provides for a federal system in the
country. Powers is divided between the centre and the provinces. The subjects
are divided into 3 lists; The Federal List, The Provincial List, and the
Concurrent List.

 Unicameral Legislature - The legislature would consist of a single house.
The National Assembly consisted of 300 members.

 Parliamentary System - According to it the President was the head of
state and the Prime Minister the head of government.

 The President - He/She was required to be a Muslim of at least forty
years of age. The tenure of his office was five years. In case of internal or
external danger he could declare a state of emergency in the country. He is
authorized to appoint the Governors, the Judges of the Supreme Court,
Auditor General and the Advocate General.

 The Prime Minister - He is to be the leader of the Parliamentary group
and was thus indirectly elected by the people. He could choose his cabinet
from the members of the National Assembly; the cabinet was answerable
to the Assembly.

 Provincial Autonomy - Curtailed in the constitution to a great extent.

 Islamic Law - no law would be passed against the teachings of the Quran
and Sunnah.

 Independent Judiciary - An independent judiciary in the country. A
Supreme Court interprets the constitution, advised the state whenever
required, and decided the issues whenever required.

 Fundamental Rights - included freedom of movement, freedom of speech
and expression, freedom to choose profession and freedom to profess
religion. Right to life, liberty, and property.

 Language – Urdu was made national languages.
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After the military coup of 1958, Ayub Khan hung around some time with
the purpose of paving public opinion in his favour. A legislative commission was
established under the leadership of Justice Shahaab-ud-din. The commission
forwarded a report on 06 May, 1961. Justice Manzoor Qadir designed and drafted
the entire constitution. Ayub Khan with the aid of a presidential ordinance ordained
the new constitution on 08 June, 1962. It had the following prominent features:-

 Written Constitution with the mention of the powers of the state
institutions. It consisted of 250 Articles, which were divided into 12
Parts and three Schedules.

 It was the creation or brain child of a single person.

 The constitution was president friendly; making amendments was easy
only if maintained and endorsed by the president or it was a very lengthy
and demanding job. For making any amendment, the 2/3rd majority of
the assembly had to pass the bill and then had to send it to the president.
If president did not take up any objection for thirty days, the amendment
was considered valid. Nevertheless, the president might object or send
back the resolution with certain amendments. In that case, it was needed
to gain the consent of 3/4th majority of assembly. The president had to
give consent in 10 days or had to promulgate it for the opinion of basic
democrats. The opinion of the basic democrats was considered final.

 Apparently, it was a federal system of government with East Pakistan
and West Pakistan as its units. The constitution contained the list of only
federal authorities, the rest were given to the federating units. The center
had the authority to intervene in the provincial matters if considered
necessary.

 Distinct to preceding constitutions, the Indian Act 1935 and Constitution
of 1956, it was presidential in its nature with all the executive powers
resting with the president. He was the constitution head of government
and state.

 It was a unicameral system of government with only one house. The
members of the National Assembly were elected by the basic democrats.

 The judiciary was kept independent to the extent of theory. All the judges
of the High courts had to be selected and appointed by the President on
the advice of the chief justice. But President was not bound to the opinion
or wishes of the Chief Justice.

  The constitution assured the basic human rights for all the citizens of
Pakistan without any discrimination of caste, creed and colour.

The constitution of 1962 was a solo show. It was designed for a single man.
Apparently it gave many rights and securities to the people but truly it deprived the
people from all kinds of political rights and their representation in the legislation.
When Ayub Khan handed over power to Yahya Khan, Martial Law was enforced
in the country and the Constitution was ended on 25 March, 1969.
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The constitution of Pakistan 1973 was enforced on 14 Aug, 1973. It
comprises of 280 articles and 7 schedules with Objective Resolution forming the
preamble of the constitution beside 20 amendments which have been made since
then. It is regarded as the landmark accomplishment of Bhutto’s era as it was an
undisputed act of the Parliament with comprehensive consensus of all the political
parties. Nevertheless, many twists and turns have been perceived ever since its
enforcement but still it is the supreme law of land and the sacrosanct instrument
which reigns supreme in governance of the state.

Executive: - According to the 1973 Constitution, the President is to be the
Head of the State. The President is to act on the advice of the Prime Minister of
Pakistan, and could be removed on the grounds of physical or mental incapacity
or impeached on charges of violating the Constitution or gross misconduct by a
two-thirds vote of the Members of the Parliament.

The President: - The President is selected by a secret ballot through an
Electoral College comprising the Members of the Senate, National Assembly and
the Provincial Assemblies. A person who is a Muslim and not less than 45 years of
age and is qualified to be elected as a Member of the National Assembly can
contest the Presidential election. He/she is elected for a term of five years and is
authorized to appoint the Judges of Supreme Court and High Courts, Attorney
General, and the Chief Election Commissioners. In the Provincial Government,
each province was to have a Governor appointed by the President. He can be
re-elected but can not hold office for more than two terms.

The Prime Minister: - She/he is appointed by the President from among
the members of the National Assembly, and has to display majority support in the
House. His office is supported by the Federal Cabinet, a council of ministers
whose members are appointed by the President on the advice of the Prime Minister.
The Federal Cabinet encompasses the ministers, ministers of state, and advisers.
Both the Senate and the National Assembly can initiate and pass legislation except
for money bills, where the National Assembly has an edge over the Senate, legislating
exclusively on money matters. Only the National Assembly can approve the federal
budget and all money bills. Both the Houses can work together to legislate except
on the money matters. The Bills relating to the Federal Legislative List can originate
in either House. If one House passes the Bill through majority vote, it is passed to
the other House. If the other House passes it without amendment, it is presented
to the President for assent. If the Bill, transmitted to the other House, is not passed
within 90 days or is rejected, it is considered in a joint sitting of parliament, to be
summoned by the President on the request of the House in which the Bill originated.
If the Bill is passed in the joint sitting, with or without amendments, by the votes of
majority of the members of the two Houses, it is presented to the President for
assent. The President is required to assent to bills passed by both houses within
ten days. However, in all bills except the Finance Bill, the President may return the
Bill to the parliament with a message requesting that the Bill be reconsidered and
that an amendment specified in the message be considered. The parliament is
supposed to reconsider the Bill in a joint sitting. If the Bill is passed again, with or
without amendment, by vote of the majority of the members present and voting, it
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is presented to the President and the President is required to give his assent within
10 days; failing which such assent is deemed to have been given.

Legislature: - The bicameral federal legislature is the Majlis-i-Shura consisting
of the President and two houses i.e. Upper House (Senate) and Lower House
(National Assembly). The National Assembly and Senate constitute Pakistan’s
bicameral Parliament. The Senate was constituted for the first time in 1973 under
Article 50 of the Constitution of Pakistan that stipulates a bi-cameral Parliament.
The Members of the National Assembly are elected by universal adult suffrage
(over eighteen years of age in Pakistan). It has 342 seats, including seats reserved
for women and non-Muslims. 272 of which are elected on a first-past-the-post
basis. The candidate who gains the major number of votes in a single constituency
is chosen elected member of the National or Provincial Assembly. Of the 70
remainder seats, 60 are reserved for women and ten for non-Muslim minorities;
they are allocated, on the basis of proportional representation, to parties that win
more than 5 per cent of the directly elected seats. Seats are assigned to each of
the four provinces, the Federally Administered Tribal Areas, and Islamabad Capital
Territory on the basis of population. The National Assembly must be dissolved at
the expiration of a five-year term but can be terminated earlier by the President on
the advice of the Prime Minister. The tenure of a member of the National Assembly
“is for the duration of the House, which is five years (Article 52), or sooner,
in case the member dies or resigns,” or if the Assembly is dissolved.

The Senate: - It is a permanent legislative body with equal representation from
each of the four provinces, elected by the members of their respective provincial
assemblies. The chairman of the Senate, under the constitution, is next in line to act
as President should the office become vacant and until such time as a new President
can be formally elected. It consists of 104 members elected indirectly by the
members of the National Assembly and the members of the provincial assemblies.
Each of the four provincial assemblies elect 23 members from their respective
provinces, including 14 Senators to general seats, 4 women, 4 technical experts
including Ulema (religious scholars), and 1 non-Muslim. The Senate is a permanent
body and the term of its member is six years.  One-half of its members retire after
every three years. The basic qualifications to be a Member of Parliament are
provisioned under article 62 of the Constitution:

(a) He is a citizen of Pakistan;

(b) He is, in the case of the National Assembly, not less than twenty-five years
of age and is enrolled as a voter in any electoral roll in—

 Any part of Pakistan, for election to a general seat or a seat reserved for
non-Muslims; and

 Any area in a Province from which she seeks membership for election
to a seat reserved for women.

(c) He is, in the case of Senate, not less than thirty years of age and is enrolled
as a voter in any area in a Province or, as the case may be, the Federal
Capital or the Federally Administered Tribal Areas, from where he seeks
membership;
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(d) He is of good character and is not commonly known as one who violates
Islamic injunctions;

(e) He has adequate knowledge of Islamic teachings and practices obligatory
duties prescribed by Islam as well as abstains from major sins;

(f)

He is knowledgeable, virtuous, non-profligate, honest and ameen, there
being no declaration to the contrary by a court of law;

Judiciary: - A free and autonomous Judiciary guarantees a right to the citizens to
be protected by law, and enforced the duties like allegiance to the Republic and
compliance to the law. Any person who was found to revoke or attempt or conspire
to revoke or subvert the Constitution was to be treated guilty of high sedition. The
Constitution deliberated numerous kinds of fundamental rights to the individuals
such as the right to life, liberty, equality and freedom of speech, trade and
association. It has also declared any laws inconsistent with or offensive to
fundamental rights as null and void. The Supreme Court is the apex court in
Pakistan’s judicial hierarchy, the final arbiter of legal and constitutional disputes. It
consists of a Chief Justice and not more than 16 other judges appointed by the
President. A person with five years’ experience as a Judge of a High Court or 15
years’ experience as an advocate of a High Court is eligible to be appointed as a
Judge of the Supreme Court. The chief justice of the Supreme Court is appointed
by the President; the other Supreme Court judges are appointed by the President
after consultation with the chief justice. The chief justice and judges of the Supreme
Court may remain in office until the age of sixty-five. The Supreme Court has
original, appellate, and advisory jurisdiction. Judges of the provincial high courts
are appointed by the President after consultation with the chief justice of the Supreme
Court, as well as the governor of the province and the chief justice of the high
court to which the appointment is being made. High courts have original and
appellate jurisdiction.

The Federal Shariat Court creates another key pillar of the judiciary and
comprises of eight Muslim judges, comprising a chief justice appointed by the
President. Three of the judges are Ulema, that is, Islamic Scholars, and are
supposed to be well versed in Islamic law. It has both original and appellate
jurisdiction. This court decides whether any law is objectionable to the injunctions
of Islam. When a law is believed repugnant to Islam, the President, in the case of
a federal law, or the governor, in the case of a provincial law, is charged with
taking steps to bring the law into conformity with the injunctions of Islam. The
court also listens to appeals from judgments of criminal courts under laws relating
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to the enforcement of Hudood laws. In addition, there are special courts and
tribunals to deal with definite kinds of cases, such as drug courts, traffic courts,
labour courts, commercial courts, an insurance appellate tribunal, an income tax
appellate tribunal, and special courts for bank offenses. There are also special
courts and the appeals from special courts go to high courts, with the exception of
labour and traffic courts, which have their own forums for appeal. Appeals from
the tribunals go to the Supreme Court. Within the constitution, the office of Wafaqi
Mohtasibor Ombudsman is provided for, as established in many early Muslim
states, to ensure that citizens had a forum on which to register complaints against
public officials. Appointed by the President, the Mohtasib holds office for four
years. The term cannot be extended or renewed. The Mohtasib’s purpose is to
institutionalize a system for enforcing administrative accountability, through
investigating and rectifying any injustice done to a person through maladministration
by a federal agency or a federal government official. The Mohtasib is empowered
to award compensation to those who have suffered loss or damage as a result of
maladministration. Excluded from jurisdiction, however, are personal grievances
or service matters of a public servant as well as matters relating to foreign affairs,
national defence, and the armed services. This institution is designed to bridge the
gap between administrator and citizen, to improve administrative processes and
procedures, and to help curb misuse of discretionary powers.

Military: The military in Pakistan has played a prominent role in conventional
politics, having taken over from civilian governments on four junctures.  Military
governments were led by (in the 1960s) General Ayub Khan and General Yahya
Khan, (in the late 1970s and 1980s) General Zia-ul-Haq, and (from 1999 to
2008), General Pervez Musharraf. In total, military or military-backed civilian
regimes have been in power for half of the years of the country’s existence. The
power of the military extends far beyond its constitutional role even in times of
civilian rule. On various instances, the military high command has acted as a
moderator between the government and other state actors, on one hand and
between political leaders and government on the other hand. The military also has
economic interests in Pakistan which it seeks to shield.  According to one analyst,
the progression of the military’s business interests inspires the top stratums of the
armed forces to upkeep ‘policy making environments’ that will ‘proliferate their
economic opportunities’ and such actions are ‘both the cause and effect of a
primitive, totalitarian, non-democratic political system’.

Check Your Progress

8. When did the Constituent Assembly of Pakistan adopt the Objectives
Resolution?

9. Who is next in line to act as president should the office become vacant
and until a new president is formally elected?

10. Briefly mention the structure of Federal Shariat Court of Pakistan.
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4.4 ANSWERS TO ‘CHECK YOUR PROGRESS’
QUESTIONS

1. The Communist Party of China (CPC) works on the principle of Democratic
Centralism.

2. The President of the People’s Republic of China is chosen by the National
People’s Congress.

3. The judiciary aims to safeguard social justice and make significant
contributions to the rule of law of mankind.

4. The state council of China is responsible for adopting measures pertaining
to administration and to issue and implement decisions and orders.

5. The people’s congress is elected through a popular vote in China.

6. The Communist Party of China is an important trademark of people’s
democracy, due to the following factors:

 The political coalitions of socialist working people

 Engineers of socialism

7. The multi-party cooperation system in China gives an identity to the basic
requirements of democracy within a society.

8. The Objectives Resolution was adopted by the Constituent Assembly
of Pakistan in 1949.

9. The chairman of the Senate, under the constitution, is next in line to act as
President should the office become vacant and until such time as a new
President can be formally elected.

10. The Federal Shariat Court comprises of eight Muslim judges, comprising a
chief justice appointed by the President. Three of the judges are Ulema,
that is, Islamic Scholars, and are supposed to be well versed in Islamic law.
It has both original and appellate jurisdiction. This court decides whether
any law is objectionable to the injunctions of Islam.

4.5 SUMMARY

 China is a socialist one party country. The Chinese Constitution accepts the
leadership of the Communist Party of China (CPC). The CPC works on
the principle of Democratic Centralism.

 The paramount position of Marxism, Leninism and Mao’s teachings has
been acknowledged in relation to ideological goals of the political system.

 The People’s Republic of China is a unitary multi-national state created
jointly by the people of all its nationalities.

 The Communist Party enjoys almost dictatorial powers within the
constitutional framework and has been regarded as the sole source of political
authority for all practical purposes.
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 For Millennia, China used to be under the rule of the monarch known as the
Emperor of China. This period of Chinese history, known as the Imperial
Period began in around 221 BC and continued up until 1912 A.D.

 After the end of Imperial Rule, the Republic of China was established.
However, instability followed the end of imperial rule with leaders of the
rebellion against imperial rule fighting amongst themselves for leadership.

 In 1949, the Communist Party of China finally won the civil war and
established the People’s Republic of China.

 The President of the People’s Republic of China is one of the most powerful
people in the whole world. His powers are often compared to the American
President.

 The President of the People’s Republic of China is chosen by the National
People’s Congress. The function was adorned by the Constitution of 1954.

 The Chinese President obtains foreign diplomatic delegates on behalf of the
PRC with pursuance of assessments of the standing committee of the NPC.

 A primary responsibility of the President is to recommend the name of the
person who is to be appointed as the Premier of China.

 The National People’s Congress can appoint the Premier only upon the
recommendation made by the President of the PRC.

 The Premier is the highest administrative position in the Government of China.
The Premier is responsible for organizing and administering the Chinese
civil bureaucracy.

 The judiciary of China has been massively reformed ever since the New
China was founded in 1949 and more so often after the reform and other
opening up policies were introduced nearly three decades ago.

 The basic judicial system in China is the people’s court. The Constitution
also provides for the Supreme People’s Court, local courts at different levels
as well as special courts such as military courts.

 On behalf of the states, the people’s courts are part of those judicial organs
that exercise judicial powers. The state of China has a system of courts
known as ‘four levels and two instances of trials’ as defined in the Constitution
and the Organic Law of the People’s Court of 1979 which was amended in
1983.

 The basic units in each court are comprised of collegial panels. While not
permanent bodies, these are creates to adjudicate individual cases.

 The highest judicial organ of the state of China is the Supreme People’s
Court. The NPC and its standing committee elect the president of the
Supreme People’s Court. The term of the President is five years and as per
law, he/she cannot serve for more than two consecutive terms.

 The National People’s Congress (NPC) is an essential part of the central
government’s system of the People’s Republic of China. Due to its exclusive
nature and importance, it is treated among the organs of the Central People’s
Government.



Salient Features of the
Constitution of China
and Pakistan

NOTES

Self - Learning
150 Material

 The standing committee is a permanent body of the National People’s
Congress to which it is responsible and answerable. It comprises a chairman
and a number of vice-chairman and members, as well as a secretary general.

 The state council is the most important administrative authority of the People’s
Republic of China. Despite the fact that the general organization of the state
council is similar to that of the government administrative council, there are
certain premier and ministers were abolished.

 The politics of the People’s Republic of China (PRC) can be located within
the single-party socialist republic system. The single party is called the
Communist Party and its leadership is mentioned in the country’s Constitution.

 China is mainly a multi-party state but under the leadership of the Communist
Party of China (CPC). Its system is very similar to some of the popular
state systems of the former Communist-era Eastern European countries
such as the National Front of Democratic Germany.

 In China, in practice, the Communist Party of China is the only party that
holds formidable power at the national level. It dominates all levels of
governance to the core that China is often mistaken for being a one-party
state.

 The Chinese People’s Political Consultative Conference (CPPCC) is a vital
institution of multi-party cooperation and political consultation under
leadership of the CPC. Based on the principle of ‘long-term coexistence,
mutual supervision, treating each other with sincerity and sharing each other’s
weal and woe,’ the CPC and the eight democratic parties work jointly in
developing socialism with Chinese attributes.

 The multi-party cooperation system has shaped a new type of political party
system for humankind, a system which is one of its kinds. Under the guidelines
of this system, the Communist Party of China and the other eight parties
work collectively and are aware of each other’s activities.

 Shared management amid democratic parties and the Communist Party of
China encourages the growth of the administrative functions in the system and
evades unusual inadequacies, which arise due to administrative discrepancies.

 In synchronization with the current scenario, the most important reason for
advocating socialist democracy is adhering to and streamlining the multiparty
cooperation system, led by the Communist Party of China. This involves
increasing the contribution of the people to active politics, increasing the
number of channels for expressing social interest and creating an amicable
environment for development of the society.

 The members of Pakistan’s first Constituent Assembly began their work
with a landmark resolution known as the Objectives Resolution.3 In 1949,
this Resolution set Pakistani constitutionalism apart from the secular language
of India while at the same time seeking to stitch the provinces of East and
West Pakistan together within the terms of Islam.
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 The key features of the Objective Resolution were Islamic state, equality
before law, federal structure, independence of judiciary, distribution of
powers, Urdu and English be the National languages.

 Within two years of the formation of the parliamentary system it was facing
numerous challenges, and in 1958, General Ayub Khan launched Pakistan’s
first military coup, declaring martial law. In the year 1960 General Ayub
Khan became President, and by 1962, Pakistan saw its’ second constitution,
with politics placed in the strong grip of the military rule.

 The 1973 Constitution declared Pakistan as a Federal Republic to be known
as the Islamic Republic of Pakistan, identifying Islam as the religion of the
state. Pakistan was to be a Federation of four federating Units, the North
West Frontier Province, Punjab, Sindh and Baluchistan.

 The Constitution of 1956 was very lengthy and detailed; it contained 234
articles in total, divided into thirteen sections and six schedules. The
Constitution provided for a federal system, keeping the principle of parity
between East and West Pakistan. The performance of the Federal
Legislature was to be similar to that of the British Parliament.

 The constitution of Pakistan 1973 was enforced on Aug 14, 1973. It
comprises of 280 articles and 7 schedules with Objective Resolution forming
the preamble of the constitution beside 20 amendments which have been
made since then.

 The bicameral federal legislature is the Majlis-i-Shura consisting of the
President and two houses i.e. Upper House (Senate) and Lower House
(National Assembly). The National Assembly and Senate constitute
Pakistan’s bicameral Parliament. The Senate was constituted for the first
time in 1973 under Article 50 of the Constitution of Pakistan that stipulates
a bi-cameral Parliament.

 Senate is a permanent legislative body with equal representation from each
of the four provinces, elected by the members of their respective provincial
assemblies. The chairman of the Senate, under the constitution, is next in
line to act as President should the office become vacant and until such time
as a new President can be formally elected.

 The Federal Shariat Court creates another key pillar of the judiciary and
comprises of eight Muslim judges, comprising a chief justice appointed by
the President. Three of the judges are Ulema, that is, Islamic Scholars, and
are supposed to be well versed in Islamic law. It has both original and
appellate jurisdiction.

4.6 KEY TERMS

 Marxism: It is the political and economic philosophy of Karl Marx and
Friedrich Engels in which the concept of class struggle plays a central role in
understanding society’s allegedly inevitable development from bourgeois
oppression under capitalism to a socialist and ultimately classless society.



Salient Features of the
Constitution of China
and Pakistan

NOTES

Self - Learning
152 Material

 Leninism: It is the theory and practice of proletarian revolution as developed
by Lenin.

 Procuratorate: The Supreme People’s Procuratorate is the highest agency
at the national level responsible for both prosecution and investigation in the
People’s Republic of China.

 Collegiate: It refers to belonging or relating to a college or its students.

 Islamization: It refers to the process of bringing someone or something
under the influence of Islam or under Islamic rule.

 Ulema: It refers to a body of Muslim scholars who are recognized as
having specialist knowledge of Islamic sacred law and theology.

4.7 SELF-ASSESSMENT QUESTIONS AND
EXERCISES

Short-Answer Questions

1. Write a short-note on the evolution of the Chinese Constitution.

2. What is the role of the Premier of China?

3. What are the basic characteristics of China’s judicial system?

4. Write short notes on the following:
(i) Higher People’s Courts
(ii) Intermediate People’s Courts
(iii) State Council

5. How does the Communist Party of China hold formidable power at the
national level?

6. What is the significance of Objectives Resolution of Pakistan?

7. Briefly mention the features of Objectives Resolution of Pakistan.

8. What is legislature and its functions in Pakistan?

Long-Answer Questions

1. Describe the salient features of the Constitution of the People’s Republic of
China.

2. Describe the role and position of the president in China.

3. Analyse the position of legislature in China.

4. Discuss how China is a multi-party system.

5. Describe the political parties in China, other than the Communist Party of
China.

6. Discus the key features of the Constitution of Pakistan.

7. Discuss the role of military in Pakistan’s conventional politics.
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5.0 INTRODUCTION

In the previous four units of this book, you have already studied about the prominent
features of Constitutions of various countries namely Britian, America, Switzerland,
China, and Pakistan. In this final unit you will learn about the nature and features of
the Constitution of Nepal, Bhutan and Afghanistan. The unit discusses in detail the
role of the executives, legislature, president, vice president and judiciary. The unit
also aims to discuss elaborate on the evolution of Constitution in the said states. In
addition to this, the unit will give a detailed analysis on fundamental rights and
duties provided to the in the states of Bhutan, Nepal and Afghanistan; functionalities
of National Council and National Assembly; functioning of judiciary in the states;
and also about the State Policies of Nepal, Bhutan and Afghanistan.
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5.1 OBJECTIVES

After going through this unit, you will be able to:

 Assess the significant features of the Constitution of Nepal, Bhutan and
Afghanistan

 Understand the fundamental rights and duties of the citizens of Nepal, Bhutan
and Afghanistan

 Describe the duties of the President and Prime Minister of  Nepal

 Understand the nature and features of the Constitution of Bhutan

 Analyse the institution of monarchy in Bhutan

 Discuss the authority and responsibilities of the State Policy of Nepal, Bhutan
and Afghanistan

 Describe the role and functionalities of National Council and National
Assembly of Nepal, Bhutan and Afghanistan

 Enumerate the role and functioning of judiciary in the Constitution of Bhutan

5.2 NATURE AND SALIENT FEATURES OF
THE CONSTITUTION OF NEPAL

The Constitution of Nepal came into effect on 20 Sept, 2015, replacing the Interim
Constitution of 2007. It is divided into 35 parts, 308 Articles and 9 Schedules.

Let us discuss the nature and salient features of the Constitution of Nepal
under different headings.

5.2.1 Preliminary

The Constitution is the fundamental law of Nepal. Any law inconsistent with this
Constitution is void to the extent of such inconsistency.  It states that it is the duty
of every person to observe this Constitution. The Sovereignty and state authority
of Nepal are vested in Nepalese people. It intends to be exercised in accordance
with the provisions set forth in this Constitution. All the Nepalese people, with
multi-ethnic, multilingual, multi-religious, multicultural characteristics, living in
geographical diversities, having common aspirations and being united by a bond
of allegiance to national independence, territorial integrity, national interest and
prosperity of Nepal, collectively constitute the nation.

If one talks about the state of Nepal, it is an independent, indivisible,
sovereign, secular, inclusive, democratic, socialism-oriented, federal democratic
republican state. The term ‘secular’ means religious, cultural freedoms, including
protection of religion, culture handed down from the time immemorial. The territory
of Nepal comprises of the territory existing at the time of commencement of this
Constitution, and such other territory as may be acquired after the commencement
of this Constitution.
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The national interest of Nepal lies in safeguarding of the freedom, sovereignty,
territorial integrity, nationality, independence and dignity of Nepal, the rights of the
Nepalese people, border security, economic wellbeing and prosperity is the basic
elements of the national interest of Nepal. Any conduct and act contrary to the
national interest is punishable by the Federal law.

All languages spoken as the mother tongues in Nepal are the languages of
the nation. However, the Nepali language in the Devanagari script is the official
language of Nepal. A State may, by a State law, determine one or more than one
languages of the nation spoken by a majority of people within the State as its
official language(s), in addition to the Nepali language. Other matters relating to
language shall be as decided by the Government of Nepal, or on recommendation
of the Language Commission.

5.2.2 Citizenship

The Citizenship law of Nepal states that no citizen of Nepal can  be deprived of
the right to obtain citizenship. There is a provision of single federal citizenship with
State identity in Nepal. The persons who have obtained the citizenship of Nepal at
the time of commencement of this Constitution and who are qualified to obtain
citizenship in accordance with this Part are entitled to be the citizens of Nepal.
There are some other parameters too which ascertain the citizenship of an individual
like a person is said to be Nepali citizen who has obtained the citizenship of Nepal
by descent prior to the commencement of this Constitution and also a person
whose father or mother was a citizen of Nepal at his or her birth. A child of a
citizen having obtained the citizenship of Nepal by birth prior to the commencement
of Nepal will, upon attaining majority, acquire the citizenship of Nepal by descent
if the child’s father and mother both are citizens of Nepal. A person who is born in
Nepal from a woman who is a citizen of Nepal and has resided in Nepal and
whose father is not traced will be provided with the citizenship of Nepal by descent.
Provided that his or her father is held to be a foreign citizen, the citizenship of such
person shall be converted into naturalized citizenship as provided for in the Federal
law. A foreign woman who has a matrimonial relationship with a citizen of Nepal
may, if she so wishes, acquire the naturalized citizenship of Nepal as provided for
in the Federal law. Notwithstanding anything contained elsewhere in this Article, in
the case of a person born from a woman who is a citizen of Nepal and married to
a foreign citizen, the person may acquire the naturalized citizenship of Nepal in
accordance with the Federal law if he or she has permanently resided in Nepal
and has not acquired the citizenship of a foreign country. Provided that if such
person’s mother and father both are citizens of Nepal at the time of acquisition of
citizenship, such person born in Nepal may acquire the citizenship of Nepal by
descent. In the cases other than those mentioned in this Article, the Government of
Nepal may, in accordance with the Federal law, grant the naturalized citizenship of
Nepal. The Government of Nepal may, in accordance with the Federal law, grant
the honorary citizenship of Nepal. Whenever any territory is acquired by way of
merger into Nepal, a person having his or her domicile in such territory shall become
a citizen of Nepal, subject to the Federal law. A person who obtains the citizenship
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of Nepal by descent in accordance with this Constitution may obtain a certificate
of citizenship of Nepal with gender identity by the name of his or her mother or
father. Also, there is a power to grant non-resident Nepalese citizenship. The non-
residential citizenship of Nepal may be so granted to a person who has acquired
the citizenship of a foreign country, has resided in a country other than a member
state of the South Asian Association for Regional Cooperation, and who or whose
father or mother, grandfather or grandmother was previously a citizen of Nepal by
decent or birth but subsequently acquired the citizenship of the foreign country
that such person may enjoy economic, social and cultural rights in accordance
with the Federal law.

5.2.3 Fundamental Rights and Duties

The fundamental rights and duties of the country maintain that every person has
the right to live with dignity and no law is made providing the capital punishment to
anyone.

Right to Freedom: The Right to freedom maintains that no person is deprived of
his or her personal liberty except in accordance with law. Every citizen is entitled
to the freedoms, such as freedom of opinion and expression, freedom to assemble
peaceably and without arms, freedom to form political parties, freedom to form
unions and associations, freedom to move and reside in any part of Nepal, freedom
to practice any profession, carry on any occupation, and establish and operate
any industry, trade and business in any part of Nepal.

Right to Equality: The Right to equality implies that all citizens are equal before
law. No person is denied the equal protection of law. No discrimination is made in
the application of general laws on grounds of origin, religion, race, caste, tribe,
sex, physical condition, condition of health, marital status, pregnancy, economic
condition,  language or region, ideology or on similar other grounds. The State
cannot discriminate citizens on the grounds of origin, religion, race, caste, tribe,
sex, economic condition, language, region, ideology or on similar other grounds.
Provided that nothing is considered to prevent the making of special provisions by
law for the protection, empowerment or development of the citizens including the
socially or culturally backward women, Dalit, indigenous people, indigenous
nationalities, Madhesi, Tharu, Muslim, oppressed class, Pichhadaclass, minorities,
the marginalized, farmers, labours, youths, children, senior citizens, gender and
sexual minorities, persons with disabilities, persons in pregnancy, incapacitated or
helpless, backward region and indigent Khas Arya. The word ‘indigent’ means a
person who earns income less than that specified by the Federal law. No
discrimination is made on the grounds of gender with regard to remuneration and
social security for the same work. All offspring have the equal right to the ancestral
property without discrimination on the ground of gender.

Rights relating to justice: It maintains that no person should be detained in
custody without informing him or her of the ground for his or her arrest. Any
person who is arrested have the right to consult a legal practitioner of his or her
choice from the time of such arrest and to be defended by such legal practitioner.
Any consultation made by such person with, and advice given by, his or her legal
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practitioner should be confidential. This clause does not apply to a citizen of an
enemy state. ‘Legal practitioner’ means any person who is authorized by law to
represent any person in any court. Any person who is arrested is produced before
the adjudicating authority within a period of twenty-four hours of such arrest,
excluding the time necessary for the journey from the place of arrest to such
authority; and any such person should not be detained in custody except on the
order of such authority. This clause is not applicable to a person held in preventive
detention and to a citizen of an enemy state. No person is liable for punishment for
an act which was not punishable by the law in force when the act was committed.
Also, any person is not subjected to a punishment greater than that prescribed by
the law in force at the time of the commission of the offence. Every person charged
with an offence is entitled as innocent until he/she proved guilty of the offence. No
person is tried and punished for the same offence in a court more than once. No
person charged with an offence will be compelled to testify against himself or
herself. Every person have the right to be informed of any proceedings taken
against him or her. Also, every person have the right to a fair trial by an independent,
impartial and competent court or judicial body. Any indigent party holds the right
to free legal aid in accordance with law.

Right of victim of crime: A victim of crime has the right to get information about
the investigation and proceedings of a case in which he or she is the victim.
Additionally, a victim of crime has the right to justice including social rehabilitation
and compensation in accordance with law.

Right against torture: The right asserts no person who is arrested or detained
should be subjected to physical or mental torture or to cruel, inhuman or degrading
treatment. Any person who is the victim of such treatment has the right to obtain
compensation in accordance with law.

Right against preventive detention: No person can be seized under preventive
detention unless there is a sufficient ground of the existence of an immediate threat
to the sovereignty, territorial integrity or public peace and order of Nepal.
Information about the situation of a person who is held under preventive detention
pursuant to the arrest under preventive detention must be given immediately to his
or her family members or relatives.

Right against untouchability and discrimination: No person should not be
subjected to any form of untouchability or discrimination in any private and public
places on grounds of his or her origin, caste, tribe, community, profession,
occupation or physical condition. In producing or distributing any goods, services
or facilities, no person belonging to any particular caste or tribe shall be prevented
from purchasing or acquiring such goods, services or facilities nor shall such goods,
services or facilities be sold, distributed or provided only to the persons belonging
to any particular caste or tribe. No discrimination in any form is allowed at a
workplace with or without making untouchability on the ground of caste.

Right relating to property: Every citizen, subject to law, holds the right to acquire,
own, sell, dispose, acquire business profits from, and otherwise deal with, property.
The State may levy tax on property of a person, and tax on income of a person in
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accordance with the concept of progressive taxation. The State is not allowed to,
except for public interest, requisition, acquire, or otherwise create any encumbrance
on, property of a person. This clause is not applicable to any property acquired by
any person illicitly.

Right to freedom of religion: Every person who has faith in religion holds the
freedom to profess, practice and protect his or her religion according to his or her
conviction. Every religious denomination have the right to operate and protect its
religious sites and religious Guthi (trusts).  No person, in the exercise of the right
conferred by this Article, do, or cause to be done, any act which may be contrary
to public health, decency and morality or breach public peace, or convert another
person from one religion to another or any act or conduct that may jeopardize
other’s religion and such act is punishable by law.

Right to information: Every citizen holds the right to demand and receive
information on any matter of his or her interest or of public interest. No one shall
be compelled to provide information on any matter of which confidentiality must
be maintained in accordance with law.

Right to privacy: The privacy of any person, his or her residence, property,
document, data, correspondence and matters relating to his or her character shall,
except in accordance with law, be inviolable.

Right against exploitation: Every person holds the right against exploitation.
No person is exploited in any manner on the grounds of religion, custom, tradition,
usage, practice or on any other grounds. No one is subjected to trafficking nor
one can be held in slavery or servitude. No one can be forced to work against his
or her will. Nothing is deemed to prevent the making of law empowering the State
to require citizens to perform compulsory service for public purposes.

Right to clean environment: Every citizen holds the right to live in a clean and
healthy environment. The victim holds the right to obtain compensation, in
accordance with law, for any injury caused from environmental pollution or
degradation. The Article is not meant to prevent the making of necessary legal
provisions for a proper balance between the environment and development, in
development works of the nation.

Right relating to education: Every citizen has the right of access to basic
education. Every citizen has the right to get compulsory and free education up to
the basic level and free education up to the secondary level from the State. The
citizens with disabilities and the economically indigent citizens have the right to get
free higher education in accordance with law. The visually impaired citizens have
the right to get free education through brail script and the citizens with hearing or
speaking impairment, to get free education through sign language, in accordance
with law. Every Nepalese community residing in Nepal holds the right to get
education in its mother tongue and, for that purpose, to open and operate schools
and educational institutes, in accordance with law.

Right to language and culture: Every person and community has the right to
use their languages. Every person and community has the right to participate in the
cultural life of their communities. Every Nepalese community residing in Nepal
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have the right to preserve and promote its language, script, culture, cultural
civilization and heritage.

Right to employment: Every citizen has the right to employment. The terms and
conditions of employment, and unemployment benefit are provided for in the
Federal law. Every citizen holds the right to choose employment.

Right to labour: Every labourer has the right to practice appropriate labour.  The
term ‘labourer’ here means a labourer or worker who does physical or mental
work for an employer in consideration for remuneration. Every labourer has the
right to appropriate remuneration, facilities and contributory social security. Every
labourer has the right to form and join trade unions and to engage in collective
bargaining, in accordance with law.

Right relating to health: Every citizen has the right to free basic health services
from the State, and no one shall be deprived of emergency health services. Every
person has the right to get information about his or her medical treatment. Every
citizen has equal access to health services. Every citizen have the right of access to
clean drinking water and sanitation.

Right relating to food: Every citizen has the right relating to food. Every citizen
have the right to be safe from the state of being in danger of life from the scarcity
of food. Every citizen has the right to food sovereignty in accordance with law.

Right to housing:  Every citizen have the right to an appropriate housing. No
citizen can be evicted from the residence owned by him or her nor his or her
residence is allowed to be infringed except in accordance with law.

Rights of women: Every woman holds the equal lineage right without gender
based discrimination.  Every woman have the right to safe motherhood and
reproductive health. No woman is subjected to physical, mental, sexual,
psychological or other form of violence or exploitation on grounds of religion,
social, cultural tradition, practice or on any other grounds. Such act is punishable
by law, and the victim shall have the right to obtain compensation in accordance
with law. Women have the right to participate in all bodies of the State on the basis
of the principle of proportional inclusion. Women have the right to obtain special
opportunity in education, health, employment and social security, on the basis of
positive discrimination. The spouse have the equal right to property and family
affairs.

Rights of the child: Every child has the right to name and birth registration along
with his or her identity. Every child have the right to education, health, maintenance,
proper care, sports, entertainment and overall personality development from the
families and the State. Children have the right to elementary child development
and child participation. No child be employed to work in any factory, mine or
engaged in similar other hazardous work. No child can be forced to child marriage,
transported illegally, abducted/kidnapped or taken in hostage. No child can be
recruited or used in army, police or any armed group, or be subjected, in the name
of cultural or religious traditions, to abuse, exclusion or physical, mental, sexual or
other form of exploitation or improper use by any means or in any manner. No
child is subjected to physical, mental or any other form of torture in home, school
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or other place and situation whatsoever. Every child has the right to juvenile friendly
justice. The child who is helpless, orphan, with disabilities, conflict victim, displaced
or vulnerable have the right to special protection and facilities from the State.

Rights of Dalit: The Dalit have the right to participate in all bodies of the State on
the basis of the principle of proportional inclusion. Special provision are made by
law for the empowerment, representation and participation of the Dalit community
in public services as well as other sectors of employment. Provision of free education
with scholarship, from primary to higher education, is made by law for the Dalit
students. Special provision is made by law for the Dalit in technical and vocational
education. Special provision can be made by law in order to provide health and
social security to the Dalit community. The Dalit community have the right to use,
protect and develop their traditional occupation, knowledge, skill and technology.
The State can accord priority to the Dalit community in modern business related
with their traditional occupation and provide skills and resources required therefore.
The State once provide land to the landless Dalit in accordance with law. The
State, in accordance with law, can arrange settlement for the Dalit who do not
have housing. The facilities conferred by this Article to the Dalit community must
be distributed in a just manner so that the Dalit women, men and Dalit in all
communities can obtain such facilities proportionately.

Rights of senior citizens: The senior citizens have the right to special protection
and social security from the State.

Right to social justice: The socially backward women, Dalit, indigenous people,
indigenous nationalities, Madhesi, Tharu, minorities, persons with disabilities,
marginalized communities, Muslims, backward classes, gender and sexual
minorities, youths, farmers, labourers, oppressed or citizens of backward regions
and indigent Khas Aryashall have the right to participate in the State bodies on the
basis of inclusive principle. The indigent citizens and citizens of the communities on
the verge of extinction have the right to get special opportunities and benefits in
education, health, housing, employment, food and social security for their protection,
upliftment, empowerment and development. The citizens with disabilities hold the
right to live with dignity and honour, with the identity of their diversity, and have
equal access to public services and facilities. Every farmer shall have the right to
have access to lands for agro activities, select and protect local seeds and agro
species which have been used and pursued traditionally, in accordance with law.
The families of the martyrs who have sacrificed their life, persons who were forced
to disappear, and those who became disabled and injured in all people’s
movements, armed conflicts and revolutions that have been carried out for
progressive democratic changes in Nepal, democracy fighters, conflict victims
and displaced ones, persons with disabilities, the injured and victims shall have the
right to get a prioritized opportunity, with justice and due respect, in education,
health, employment, housing and social security, in accordance with law.

Right to social security: The indigent citizens, incapacitated and helpless citizens,
helpless single women, citizens with disabilities, children, citizens who cannot take
care themselves and citizens belonging to the tribes on the verge of extinction shall
have the right to social security, in accordance with law.
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Rights of the consumer: Every consumer has the right to obtain quality goods
and services. A person who has suffered injury from any substandard goods or
services have the right to obtain compensation in accordance with law.

Right against exile: No citizen shall be exiled.

Implementation of fundamental rights: The State can, as required, make
legal provisions for the implementation of the rights conferred by this Part, within
three years of the commencement of this Constitution.

Duties of citizens: Every citizen are bounded with certain duties such as (a) to
safeguard the nationality, sovereignty and integrity of Nepal, while being loyal to
the nation, (b) to abide by the Constitution and law, (c) to render compulsory
service as and when the State so requires, (d) to protect and preserve public
property

5.2.4 Structure of State and Distribution of State Power

The main structure of the Federal Democratic Republic of Nepal has three levels,
namely the Federation, the State and the Local level. The Federation, State and
Local levels exercise the power of State of Nepal pursuant to this Constitution
and law.  The States consisting of the Districts as mentioned in Schedule-4 existing
in Nepal at the time of commencement of this Constitution. The Village Institutions,
Municipalities and District Assemblies come under the Local level. The number of
Wards in a Village Institution and Municipality are provided for in the Federal law.
Any Special, Protected or Autonomous Region can be set by the Federal law for
social, cultural protection or economic development. The Federation, State and
Local levels protect Nepal’s freedom, sovereignty, territorial integrity,
independence, national interest, overall development, multi-party, competitive,
democratic, republican, federal system of governance, human rights and fundamental
rights, rule of law, separation of powers and check and balance, egalitarian society
based on pluralism and equality, inclusive representation and identity.

Distribution of State power: The powers of the Federation are to be exercised
pursuant to this Constitution and the Federal law.

Residual powers: The Federation has power on any matter not enumerated in
the Federal List, State List, List of Local level or Concurrent List or on any matter
which is not so specified in this Constitution as to be exercised by any level.

Exercise of financial powers: The Federation, State and Local level make laws,
make annual budget, decisions, formulate and implement policies and plans on
any matters related to financial powers within their respective jurisdictions. The
Federation may so make necessary policies, standards and laws on any of the
matters enumerated in the Concurrent List and other areas of financial powers as
to be applicable also to the States. The Federation, State and Local level make
budget of their respective levels, and the time for submission of budget by the
State and Local level is as provided for in the Federal law.

Distribution of sources of revenue: The Federation, State and Local level may
impose taxes on matters falling within their respective jurisdiction and collect revenue
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from these sources. Provided that provisions relating to the imposition of taxes
and collection of revenue on matters that fall within the Concurrent List and on
matters that are not included in the List of any level is determined by the Government
of Nepal.

5.2.5 President and Vice-President

 The President is the head of state of Nepal. He or she shall perform his or her
functions in accordance with this Constitution and the Federal law. The President
will promote the national unity of Nepal. The main duty of the President is to abide
by and protect this Constitution.

Election of President

The President is elected by an electoral college composed of the members of the
Federal Parliament and of the State Assemblies. The voting weight age of the
members of the Federal Parliament and of the State Assemblies varies as provided
for in the Federal law. Nothing will bar the formation of an electoral college for the
purpose of election to the President by the sole reason that election to the State
Assembly has not been held in any State. A person who secures a majority of the
then existing total votes of the electoral college will be elected as the President. If
none of the candidates secures a majority, there will be voting between the two
candidates who have secured the highest number of votes, and a candidate who
secures more than fifty per cent of the total votes in such a voting will be elected as
the President. However, if none of the candidates secures more than fifty per cent
of the total votes even in the voting, re-voting will be held. A candidate who secures
a majority of the total valid votes cast in such voting will be elected as the President.
Election to the President and other matters related thereto provided for in the
Federal law.

 The term of office of the President shall be five years from the date on
which he or she is so elected. The President whose term of office has expired shall
continue to discharge the functions under this Constitution until another elected
President assumes his or her office.

Qualification for President: A person who has the following qualification will be
qualified to become the President: (a) being qualified to become a member of the
Federal Parliament, (b) having completed the age of at least forty five years, and
(c) not being disqualified by any law. A person who has already been elected
twice as the President shall not become a candidate in the election to the President.

The office of the President shall become vacant in some of the circumstances
like if he / she tenders resignation in writing to the Vice-President, if a motion of
impeachment against him or her is passed under Article 101, if his or her term of
office expires, and If he or she dies.

Functions, duties and powers of President: The President can exercise his
powers and perform such duties as conferred to him or her pursuant to this
Constitution or a Federal law. The President holds rights to perform all other
functions to be performed by him or her on recommendation and with the consent
of the Council of Ministers than those functions specifically provided to be
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performed on recommendation of anybody or official under this Constitution or
Federal Law. Such recommendation and consent is submitted through the Prime
Minister..

Vice-President: The functions to be performed by the President shall be performed
by the Vice-president during the absence of the President. If a person who holds
a political office to be filled by way of election, nomination or appointment is
appointed as the Vice-president, his or her such office shall ipso facto be vacant.
The office of the Vice-president shall become vacant if he or she tenders resignation
in writing to the President, if a motion of impeachment against him or her is passed
under Article 101, if his or her term of office expires, or if he or she dies.

Check Your Progress

1. When did the constitution come into effect in Nepal?

2. What do you mean by fundamental rights?

3. What are the three levels of government according to the constitution of
Nepal?

5.3 NATURE AND SALIENT FEATURES OF
THE CONSTITUTION OF BHUTAN

Adopted in 2008, the Constitution of the Kingdom of Bhutan marked the
development of the state from an absolute monarchy to a democratic constitutional
monarchy. Bhutan is a Sovereign Kingdom and the Sovereign power belongs to
the people of Bhutan. The form of Government in Bhutan is that of a Democratic
Constitutional Monarchy. The international territorial boundary of Bhutan is inviolable
and any alteration of areas and boundaries thereof can be done only with the
consent of not less than three-fourths of the total number of members of Parliament.

The Constitution of the State is the supreme law of the state. All laws in
force in the territory of Bhutan at the time of adopting this Constitution are meant
to continue until altered, repealed or amended by Parliament. However, the
provisions of any law, whether made before or after the coming into force of this
Constitution, which are inconsistent with this Constitution, will be null and void.
The Supreme Court is the guardian of the Constitution and the final authority on its
interpretation. The rights over mineral resources, rivers, lakes and forests shall
vest in the State and are the properties of the State, which will be regulated by law.
There is a separation of the Executive, the Legislature and the Judiciary and no
encroachment of each other’s powers is permissible except to the extent provided
for by this Constitution.

5.3.1 The Institution of Monarchy

His Majesty the Druk Gyalpo is the Head of State and the symbol of unity of the
Kingdom and of the people of Bhutan. The Chhoe-sid-nyi of Bhutan is unified in
the person of the Druk Gyalpo who, as a Buddhist, shall be the upholder of the
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Chhoe-sid. The title to the Golden Throne of Bhutan vests in the legitimate
descendants of Druk Gyalpo Ugyen Wangchuck as enshrined in the inviolable and
historic Gyenja of the Thirteenth Day, Eleventh Month of the Earth Monkey Year,
corresponding to the Seventeenth Day of December. The consitution further says
that the successor to the Throne shall receive dar from the Machhen of Zhabdrung
Ngawang Namgyal at Punakha Dzong and shall be crowned on the Golden Throne.
Upon the rise of the Druk Gyalpo to the Throne, the members of the Royal Family,
the members of Parliament and the office holders will take an Oath of Allegiance
to the Druk Gyalpo. Upon reaching the age of sixty-five years, the Druk Gyalpo
has to step down and hand over the Throne to the Crown Prince or Crown Princess,
provided the Royal Heir has come of age.

The Council of Regency collectively exercises the Royal Prerogatives and
the powers vested in the Druk Gyalpo under this Constitution composes of:

(a) A senior member of the Royal Family nominated by the Privy Council;
(b) The Prime Minister;
(c) The Chief Justice of Bhutan;
(d) The Speaker;
(e) The Chairperson of the National Council; and
(f) The Leader of the Opposition Party

The constitution also says that the descendant of the Druk Gyalpo, who is
the heir presumptive, instead of the Council of Regency, become Regent by right,
if the heir presumptive has attained the age of twenty-one years. The members of
the Council of Regency will take an Oath of Allegiance before Parliament to faithfully
discharge their duties.

When the successor to the Throne attains the age of twenty one years or
when the Druk Gyalpo resumes the exercise of the Royal Prerogatives. However,
when the Druk Gyalpo regains the ability to exercise the Royal Prerogatives, notice
shall be given to that effect by resolution of Parliament. The members of the Royal
Family shall be the reigning and past Monarchs, their Queens and the Royal Children
born of lawful marriage.

The Druk Gyalpo and the members of the Royal Family are entitled to:
(a) Annuities from the State in accordance with a law made by Parliament;
(b) All rights and privileges including the provision of palaces and

residences for official and personal use; and
(c) Exemption from taxation on the royal annuity and properties

There is a Privy Council, which consists of two members appointed by the
Druk Gyalpo, one member nominated by the Lhengye Zhungtshog and one member
nominated by the National Council. The Druk Gyalpo is not answerable in a court
of law for His actions and His person is considered sacrosanct. The Druk Gyalpo,
in exercise of His Royal Prerogatives, may award titles, decorations, dar for Lhengye
and NyiKyelma in accordance with tradition and custom; may grant citizenship,
land kidu, amnesty, pardon and reduction of sentences; can command Bills and
other measures to be introduced in Parliament; and exercise powers relating to
matters which are not provided for under this Constitution or other laws.
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The Druk Gyalpo is to abdicate the Throne for wilful violations of this
Constitution or for being subject to permanent mental disability, on a motion passed
by a joint sitting of Parliament. The motion for abdication is to be tabled for
discussion at a joint sitting of Parliament if not less than two-thirds of the total
number of the members of Parliament. The Druk Gyalpo may respond to the
motion in writing or by addressing the joint sitting of Parliament in person or through
a representative. The Chief Justice of Bhutan presides over the joint sitting of
Parliament. If, at such joint sitting of Parliament, not less than three-fourths of the
total number of members of Parliament passes the motion for abdication, then
such a resolution is to be placed before the people in a National Referendum to be
approved or rejected.

Spiritual Heritage: Buddhism is the spiritual heritage of Bhutan, which promotes
the principles and values of peace, non-violence, compassion and tolerance. The
Druk Gyalpo is the protector of all religions in Bhutan. It is the responsibility of
religious institutions and personalities to promote the spiritual heritage of the country
while also ensuring that religion remains separate from politics in Bhutan. Religious
institutions and personalities are expected to remain above politics. The Druk Gyalpo
shall, on the recommendation of the Five Lopons, appoint a learned and respected
monk ordained in accordance with the Druk-lu, with the nine qualities of a spiritual
master and accomplished in ked-dzog, as the Je Khenpo. His Holiness the Je Khenpo
shall, on the recommendation of the Dratshang Lhentshog, appoint monks with the
nine qualities of a spiritual master and accomplished in ked-dzog as the Five Lopons.

The constitution further says that the members of the Dratshang Lhentshog
comprise of the Je Khenpo as Chairman; the five Lopons of the Zhung Dratshang;
and the Secretary of the Dratshang Lhentshog who is a civil servant. The Zhung
Dratshang and Rabdeys will continue to receive adequate funds and other facilities
from the State.

Culture: The State endeavours to preserve, protect and promote the cultural
heritage of the country, including monuments, places and objects of artistic or
historic interest, Dzongs, Lhakhangs, Goendeys, Ten-sum, Nyes, language,
literature, music, visual arts and religion to enrich society and the cultural life of the
citizens. The State also recognizes culture as an evolving dynamic force and shall
endeavour to strengthen and facilitate the continued evolution of traditional values
and institutions that are sustainable as a progressive society. The State conserves
and encourages research on local arts, custom, knowledge and culture. Parliament
may enact such legislation as may be necessary to advance the cause of the cultural
enrichment of Bhutanese society.

Environment: Every Bhutanese is a trustee of the Kingdom’s natural resources
and environment for the benefit of the present and future generations and it is the
fundamental duty of every citizen to contribute to the protection of the natural
environment, conservation of the rich biodiversity of Bhutan and prevention of all
forms of ecological degradation including noise, visual and physical pollution through
the adoption and support of environment friendly practices and policies.

The Royal Government holds rights to protect, conserve and improve the
pristine environment and safeguard the biodiversity of the country; prevent pollution
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and ecological degradation; secure ecologically balanced sustainable development
while promoting justifiable economic and social development; and ensure a safe
and healthy environment. The Government must ensure that, in order to conserve
the country’s natural resources and to prevent degradation of the ecosystem, a
minimum of sixty percent of Bhutan’s total land shall be maintained under forest
cover for all time. Parliament may enact environmental legislation to ensure
sustainable use of natural resources and maintain intergenerational equity and
reaffirm the sovereign rights of the State over its own biological resources.
Parliament may, by law, declare any part of the country to be a National Park,
Wildlife Reserve, Nature Reserve, Protected Forest, Biosphere Reserve, Critical
Watershed and such other categories meriting protection.

5.3.2 Citizenship

A person, both of whose parents are citizens of Bhutan, shall be a natural born
citizen of Bhutan. A person, domiciled in Bhutan on or before the Thirty-First of
December Nineteen Hundred and Fifty Eight and whose name is registered in the
official record of the Government of Bhutan shall be a citizen of Bhutan by
registration.

A person who applies for citizenship by naturalization must have lawfully
resided in Bhutan for at least fifteen years; not have any record of imprisonment
for criminal offences within the country or outside; should be able to speak and
write Dzongkha; have a good knowledge of the culture, customs, traditions and
history of Bhutan; should have no record of having spoken or acted against the
Tsawa-sum; renounce the citizenship, if any, of a foreign State on being conferred
Bhutanese citizenship; and take a solemn Oath of Allegiance to the Constitution as
may be prescribed.

5.3.3 Fundamental Rights and Fundamental Duties

As per the constitution, all persons have the right to life, liberty and security of
person and will not be deprived of such rights except in accordance with the due
process of law. A Bhutanese citizen has the right to freedom of speech, opinion
and expression. A Bhutanese citizen shall have the right to information. A Bhutanese
citizen has the right to freedom of thought, conscience and religion. No person can
be compelled to belong to another faith by means of coercion or inducement.
There is a freedom of the press, radio and television and other forms of dissemination
of information, including electronic. A Bhutanese citizen has the right to vote and
holds the right to freedom of movement and residence within Bhutan.  Also, a
Bhutanese citizen has the right to equal access and opportunity to join the Public
Service. A Bhutanese citizen has the right to own property, but will not have the
right to sell or transfer land or any immovable property to a person who is not a
citizen of Bhutan, except in keeping with laws enacted by Parliament.  A Bhutanese
citizen will have the right to practice any lawful trade, profession or vocation. A
Bhutanese citizen will have the right to equal pay for work of equal value. A
Bhutanese citizen have the right to freedom of peaceful assembly and freedom of
association, other than membership of associations that are harmful to the peace
and unity of the country, and will have the right not to be compelled to belong to
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any association. Every person in Bhutan will have the right to material interests
resulting from any scientific, literary or artistic production of which he or she is the
author or creator. A person will not be deprived of property by acquisition or
requisition, except for public purpose and on payment of fair compensation in
accordance with the provisions of the law.

All persons are equal before the law and are entitled to equal and effective
protection of the law and will not be discriminated against on the grounds of race,
sex, language, religion, politics or other status. A person charged with a penal
offence has the right to be presumed innocent until proven guilty in accordance
with the law. A person will not be subjected to torture or to cruel, inhuman or
degrading treatment or punishment. A person will not be subjected to capital
punishment. In addition to this, a person shall not be subjected to arbitrary or
unlawful interference with his or her privacy, family, home or correspondence nor
to unlawful attacks on the person’s honour and reputation. A person shall not be
subjected to arbitrary arrest or detention. A person have the right to consult and
be represented by a Bhutanese Jabmi of his or her choice. Last but not the least,
all persons in Bhutan shall have the right to initiate appropriate proceedings in the
Supreme Court or High Court for the enforcement of the rights conferred by this
Article.

Fundamental Duties:  A Bhutanese citizen can  preserve, protect and defend the
sovereignty, territorial integrity, security and unity of Bhutan and render national
service when called upon to do so by Parliament. A Bhutanese citizen has the duty
to preserve, protect and respect the environment, culture and heritage of the nation.
A Bhutanese citizen must foster tolerance, mutual respect and spirit of brotherhood
amongst all the people of Bhutan transcending religious, linguistic, regional or
sectional diversities. Respect the National Flag and the National Anthem is
expected. A person should not tolerate or participate in acts of injury, torture or
killing of another person, terrorism, abuse of women, children or any other person
and should take necessary steps to prevent such acts. A person have the
responsibility to provide help, to the greatest possible extent, to victims of accidents
and in times of natural calamity. A person has the responsibility to safeguard public
property. A person holds the responsibility to pay taxes in accordance with the
law. Every person has the duty to uphold justice and to act against corruption.
Every person shall have the duty to act in aid of the law. Every person shall have
the duty and responsibility to respect and abide by the provisions of this Constitution

5.3.4 Principles of State Policy

The constitution says that the State shall endeavour to apply the Principles of State
Policy set out in this Article to ensure a good quality of life for the people of Bhutan
in a progressive and prosperous country that is committed to peace and amity in
the world. The State should strive to promote those conditions that will enable the
pursuit of Gross National Happiness. The State should put efforts to create a civil
society free of oppression, discrimination and violence, based on the rule of law,
protection of human rights and dignity, and to ensure the fundamental rights and
freedoms of the people. The State should endeavour to protect the telephonic,
electronic, postal or other communications of all persons in Bhutan from unlawful
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interception or interruption. The State must endeavour to provide justice through
a fair, transparent and expeditious process. Also, the state must endeavour to
provide legal aid to secure justice, which will not be denied to any person by
reason of economic or other disabilities. The State must endeavour to develop
and execute policies to minimize inequalities of income, concentration of wealth,
and promote equitable distribution of public facilities among individuals and people
living in different parts of the Kingdom. The State must endeavour to ensure that
all the Dzongkhags are treated with equity on the basis of different needs so that
the allocation of national resources results in comparable socioeconomic
development.

Parliament: There is a Parliament for Bhutan in which all legislative powers under
this Constitution are vested and which consist of the Druk Gyalpo, the National
Council and the National Assembly. The Parliament is to ensure that the
Government safeguards the interests of the nation and fulfils the aspirations of the
people through public review of policies and issues, Bills and other legislations,
and scrutiny of State functions. The election of the members of Parliament is done
in accordance with the provisions of the Electoral Laws of the Kingdom. A person
is not allowed to be a member of the National Council as well as the National
Assembly or a Local Government at the same time. The Druk Gyalpo will summon
the first sitting of Parliament after each general election. At the commencement of
each session of Parliament, the Druk Gyalpo shall be received in a joint sitting of
Parliament with Chibdrel Ceremony. Each session opens with a Zhugdrel-phunsum
tshog-pai ten-drel and each session shall conclude with the Tashi-mon-lam. The
Druk Gyalpo may address or sit in the proceedings of either House or a joint
sitting of Parliament as and when deemed expedient. The Druk Gyalpo may send
messages to either or both the Houses as deemed expedient. The House receiving
the message shall, as early as possible, consider the matter referred to in the message
and submit its opinion to the Druk Gyalpo. The Prime Minister is required to
present an Annual Report on the state of the nation, including legislative plans and
the annual plans and priorities of the Government, to the Druk Gyalpo and to a
joint sitting of Parliament.

Both Houses determine their rules of procedure, and the proceedings of
each House is conducted in accordance with its own rules. The rules of procedure
in each House is provided for the appointment of Committees to carry out the
business of Parliament. The Speaker and the Chairperson have to convene an
extraordinary sitting of Parliament on the command of the Druk Gyalpo if the
exigencies of the situation so demand. Each Member of Parliament has one vote.
In case of equal votes, the Speaker or the Chairperson can cast the deciding vote.
The presence of not less than two-thirds of the total number of members of each
House respectively shall constitute a quorum for a sitting of the National Council
or the National Assembly. The proceedings of Parliament is be conducted in public.
However, the Speaker or the Chairperson may exclude the press and the public
from all or any part of the proceedings if there is a compelling need to do so in the
interests of public order, national security or any other situation, where publicity
would seriously prejudice public interest. The Speaker presides over the
proceedings of a joint sitting and the venue for the joint sitting of the Houses
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should  be the hall of the National Assembly. When the office of a member of
Parliament becomes vacant for any reason other than the expiration of term, an
election of a member to fill the vacancy is held within ninety days as from the date
of the vacancy. The members of Parliament take an Oath or Affirmation of Office,
as provided for in the Third Schedule of the Constitution, before assuming their
responsibilities.

The Prime Minister, the Ministers, the Speaker, the Deputy Speaker, the
Chairperson and Deputy Chairperson of the National Council take an Oath or
Affirmation of Secrecy, as provided for in the Fourth Schedule of this Constitution,
before assuming office. The constitution demands that every member of Parliament
maintain the decorum and dignity of the House and shall desist from acts of
defamation and use of physical force.  The members of Parliament or any Committee
is immune from any inquiry, arrest, detention or prosecution on account of any
opinion expressed in the course of the discharge of their functions or vote cast in
Parliament and no person will be liable in respect of any report, paper or
proceedings made or published under the authority of Parliament. The immunities
herein granted will not cover corrupt acts committed by the members in connection
with the discharge of their duties or cover other acts of accepting money or any
other valuables in consideration to speak or to vote in a particular manner.  The
concurrence of not less than two-thirds of the total number of members of each
House respectively is required to remove the right of immunity of a member.

The National Assembly and the National Council continues for the duration
of five years from the date of the first sitting of the respective Houses. While the
National Council may complete its five-year term, premature dissolution of the
National Assembly may take place on the recommendation of the Prime Minister
to the Druk Gyalpo or in the event of a motion of no confidence vote against the
Government being passed in the National Assembly. Except for existing International
Conventions, Covenants, Treaties, Protocols and Agreements entered into by
Bhutan. All international Conventions, Covenants, Treaties, Protocols and
Agreements duly acceded to by the Government hereafter, will be deemed to be
the law of the Kingdom only upon ratification by Parliament unless it is inconsistent
with this Constitution.

5.3.5 The National Council and National Assembly

The National Council consists of twenty-five members comprising: one member
elected by the voters in each of the twenty Dzongkhags; and five eminent persons
nominated by the Druk Gyalpo. Besides its legislative functions, the National
Council acts as the House of review on matters affecting the security and sovereignty
of the country and the interests of the nation and the people that need to be brought
to the notice of the Druk Gyalpo, the Prime Minister and the National Assembly.
A candidate to or a member of the National Council should not belong to any
political party. At the first sitting after any National Council election, or when
necessary to fill a vacancy, the National Council elects a Chairperson and Deputy
Chairperson from among its members. The Druk Gyalpo by warrant under His
hand and seal, confers Dakyen to the Chairperson. The National Council assembles
at least twice a year.
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The National Assembly: The National Assembly should have a maximum of
fifty-five members, elected from each Dzongkhag in proportion to its population,
provided that no Dzongkhag shall have less than two members or more than seven
members, for which purpose Parliament shall, by law, provide for each Dzongkhag
to be divided into constituencies through appropriate delimitation, and for the
voters in each constituency directly electing one member to the National Assembly.
The number of elected members from each Dzongkhag shall be reapportioned to
reflect the changing registered voter population after every ten years, subject to
the limitation of a minimum of two and a maximum of seven members from each
Dzongkhag. At the first sitting after any general election, or when necessary to fill
a vacancy, the National Assembly shall elect a Speaker and a Deputy Speaker
from among its members. The Druk Gyalpo, by warrant under His hand and seal,
confer Dakyen to the Speaker. The National Assembly shall assemble at least
twice a year.

The Executive:  The Government should aim to protect and strengthen the
sovereignty of the Kingdom, provide good governance, and ensure peace, security,
well-being and happiness of the people. The Executive Power should be vested in
the Lhengye Zhungtshog which consist of the Ministers headed by the Prime Minister.
The number of Ministers would be determined by the number of Ministries required
to provide efficient and good governance. Creation of an additional ministry or
reduction of any ministry will be approved by Parliament. Ministries will not be
created for the purpose only of appointing Ministers. The Prime Minister has a
duty to keep the Druk Gyalpo informed from time to time about the affairs of the
State, including international affairs, and shall submit such information and files as
called for by the Druk Gyalpo.

The constitution says that the Lhengye Zhungtshog can assess the state of
affairs arising from developments in the State and society and from events at home
and abroad; define the goals of State action and determine the resources required
to achieve them; plan and co-ordinate government policies and ensure their
implementation; and represent the Kingdom at home and abroad. The Lhengye
Zhungtshog is expected promote an efficient civil administration based on the
democratic values and principles enshrined in this Constitution. The Lhengye
Zhungtshog is responsible to the Druk Gyalpo and to Parliament. The Executive
shall not issue any executive order, circular, rule or notification which is inconsistent
with or shall have the effect of modifying, varying or superseding any provision of
a law made by Parliament or a law in force.

5.3.6 The Judiciary

The judiciary is required safeguard, uphold, and administer Justice fairly and
independently without fear, favour, or undue delay in accordance with the Rule of
Law to inspire trust and confidence and to enhance access to Justice. The judicial
authority of Bhutan intends to be vested in the Royal Courts of Justice comprising
the Supreme Court, the High Court, the Dzongkhag Court, the Dungkhag Court
and such other Courts and Tribunals as may be established from time to time by
the Druk Gyalpo on the recommendation of the National Judicial Commission.
The Supreme Court is accorded as a court of record. The Chief Justice of Bhutan
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is appointed from among the Drangpons of the Supreme Court or from among
eminent jurists by the Druk Gyalpo, by warrant under His hand and seal in
consultation with the National Judicial Commission. The Drangpons of the Supreme
Court is appointed from among the Drangpons of the High Court or from among
eminent jurists by the Druk Gyalpo, by warrant under His hand and seal in
consultation with the National Judicial Commission. The term of office of the Chief
Justice of Bhutan is of five years or until attaining the age of sixty-five years,
whichever is earlier; and the term of Drangpons of the Supreme Court is ten years
or until attaining the age of sixty-five years, whichever is earlier.

The Supreme Court of Bhutan, comprising the Chief Justice and four
Drangpons, is the highest appellate authority to entertain appeals against the
judgments, orders, or decisions of the High Court in all matters and has the power
to review its judgments and orders. The Supreme Court may, on its own motion
or on an application made by the Attorney General or by a party to a case, can
withdraw any case pending before the High Court involving a substantial question
of law of general importance relating to the interpretation of this Constitution and
dispose off the case itself. The Supreme Court and the High Court may issue such
declarations, orders, directions or writs as may be appropriate in the circumstances
of each case. The Chief Justice of the High Court is appointed from among the
Drangpons of the High Court or from among eminent jurists by the Druk Gyalpo,
by warrant under His hand and seal, on the recommendation of the National Judicial
Commission. The Drangpons of the High Court is appointed from among the
Drangpons of the Dzongkhag Courts or from among eminent jurists by the Druk
Gyalpo, by warrant under His hand and seal, on the recommendation of the National
Judicial Commission.  The term of office of the Chief Justice and the Drangpons of
the High Court is ten years or until attaining the age of sixty years, whichever is
earlier. The High Court of Bhutan, which shall comprise of a Chief Justice and
eight Drangpons, is the court of appeal from the Dzongkhag Courts and Tribunals
in all matters and exercises original jurisdiction in matters not within the jurisdiction
of the Dzongkhag Courts and Tribunals.

Check Your Progress

4. What type of government does Bhutan have?

5. Name the national language and official religion of Bhutan.

6. How many members are there in National Council of Bhutan?

5.4 NATURE AND SALIENT FEATURES OF
THE CONSTITUTION OF AFGHANISTAN

The present Constitution of the Islamic Republic of Afghanistan was agreed upon
by more than 500 delegates representing Afghan men and women from across the
country at the Constitutional Loya Jirga (December 13, 2003 - January 4, 2004).
The Constitution was formally ratified by President Hamid Karzai at a ceremony
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in Kabul on 26 January, 2004. Some of the features of the constitution of Afghanistan
are underlined below:

5.4.1 State

As per the constitution of Afghanistan, is an Islamic Republic, independent, unitary
and indivisible state. The sacred religion of Islam is the religion of the Islamic
Republic of Afghanistan. Followers of other faiths shall be free within the bounds
of law in the exercise and performance of their religious rituals. No law can breach
the tenets and provisions of the holy religion of Islam in Afghanistan. National
sovereignty in Afghanistan belongs to the nation, manifested directly and through
its elected representatives. The nation of Afghanistan is composed of all individuals
who possess the citizenship of Afghanistan. The nation of Afghanistan comprises
of Pashtun, Tajik, Hazara, Uzbek, Turkman, Baluch, Pachaie, Nuristani, Aymaq,
Arab, Qirghiz, Qizilbash, Gujur, Brahwui and other tribes. The word Afghan applies
to every citizen of Afghanistan. No individual of the nation of Afghanistan shall be
deprived of citizenship. The citizenship and asylum related matters is regulated by
law.

Implementing the provisions of this constitution and other laws, defending
independence, national sovereignty, territorial integrity and attaining the security
and defense capability of the country is the fundamental duties of the state. The
state is obligated to create a prosperous and progressive society based on social
justice, preservation of human dignity, protection of human rights, realization of
democracy, attainment of national unity as well as equality between all peoples
and tribes and balance development of all areas of the country. The state observes
the United Nations Charter, inter-state agreements, as well as international treaties
to which Afghanistan has joined, and the Universal Declaration of Human Rights.
The constitution says that the state should attempt to prevent all kinds of terrorist
activities, cultivation and smuggling of narcotics, and production and use of
intoxicants. The state should regulate the foreign policy of the country on the basis
of preserving the independence, national interests and territorial integrity as well as
non-interference, good neighbourliness, mutual respect and equality of rights. Mines
and other subterranean resources as well as historical relics will be the property of
the state. Protection, management and proper utilization of public properties as
well as natural resources will be regulated by law. Also, the state is entitled to
encourage, protect as well as ensure the safety of capital investment and private
enterprises in accordance with the provisions of the law and market economy.

Matters related to domestic as well as foreign trade should be regulated by
law in accordance with the economic requirements of the country and public
interests. Da Afghanistan Bank is independent and the central bank of the state.
Currency issuance as well as formulating and implementing the monetary policy of
the country shall be, according to provisions of the law, the authority of the central
bank. The central bank consults the economic committee of the House of People
about printing of money. The organization and operation method of Central Bank
is regulated by law. The state designs and implements effective programs for
developing industries, expanding production as well as protecting activities of
craftsmen to raise the standard of living of the people.
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The state, within its financial means, should design and implement effective
programs to develop agriculture and animal husbandry, improve economic, social
and living conditions of farmers, herders and settlers as well as the nomads’
livelihood. The state should adopt necessary measures for provision of housing
and distribution of public estates to deserving citizens in accordance with the
provisions of law and within financial possibilities. The state is also obligated to
adopt necessary measures to protect and improve forests as well as the living
environment. From amongst Pashto, Dari, Uzbeki, Turkmani, Baluchi, Pachaie,
Nuristani, Pamiri and other current languages in the country, Pashto and Dari shall
be the official languages of the state. In areas where the majority of the people
speak in any one of Uzbeki, Turkmani, Pachaie, Nuristani, Baluchi or Pamiri
languages, any of the aforementioned language, in addition to Pashto and Dari,
shall be the third official language, the usage of which shall be regulated by law.
The consitution says that the state shall design and apply effective programs to
foster and develop all languages of Afghanistan. Usage of all current languages in
the country is free in press publications and mass media. Academic and national
administrative terminology and usage in the country will be preserved.

In terms of expansion of education, the constitution of Afghanistan states
that the state should adopt necessary measures to foster education at all levels,
develop religious teachings, regulate and improve the conditions of mosques,
religious schools as well as religious centers. The source for the calendar year of
the country is based upon the migration of The Prophet (PBUH). The basis for
state offices is the solar calendar. Fridays, as well as the 28th of Asad and 8th of
Saur, shall be public holidays. Other holidays shall be regulated by law.

5.4.2 Fundamental Rights and Duties of Citizens

The constitution says that any kind of discrimination and distinction between citizens
of Afghanistan shall be forbidden. The citizens of Afghanistan, man and woman,
have equal rights and duties before the law. Life is the gift of God as well as the
natural right of human beings. No one shall be deprived of this except by legal
provision. Liberty is the natural right of human beings. This right has no limits
unless affecting others freedoms as well as the public interest, which is regulated
by law. Liberty and human dignity are inviolable. The state should respect and
protect liberty as well as human dignity. Innocence is the original state. The accused
is considered as innocent until proven guilty by the order of an authoritative court.

 No deed by a citizen of Afghanistan can be considered a crime unless ruled
by a law promulgated prior to commitment of the offense. No one can be
pursued, arrested, or detained without due process of law. The law also
states that no one can be punished without the decision of an authoritative
court taken in accordance with the provisions of the law, promulgated prior
to commitment of the offense. No citizen of Afghanistan accused of a crime
can be extradited to a foreign state without reciprocal arrangements as well
as international treaties to which Afghanistan has joined. No Afghan can be
deprived of citizenship or sentenced to domestic or foreign exile. Persecution
of human beings should be forbidden. No one is allowed to or order torture,
even for discovering the truth from another individual who is under



Salient Features of the
Constitution of Nepal,
Bhutan and Afghanistan

NOTES

Self - Learning
176 Material

investigation, arrest, detention or has been convicted to be punished.
Punishment contrary to human dignity shall be prohibited.

 Freedom of expression shall be inviolable. Every Afghan shall have the right
to express thoughts through speech, writing, illustrations as well as other
means in accordance with provisions of this constitution. Every Afghan shall
have the right, according to provisions of law, to print and publish on subjects
without prior submission to state authorities. Directives related to the press,
radio and television as well as publications and other mass media shall be
regulated by law. To attain moral and material goals, the citizens of
Afghanistan have the right to form associations in accordance with provisions
of the law. The people of Afghanistan have the right, in accordance with
provisions of the law, to form political parties, provided that: Formation
and operation of a party on the basis of tribalism, parochialism, language,
as well as religious sectarianism shall not be permitted. A party or association
formed according to provisions of the law shall not be dissolved without
legal causes and the order of an authoritative court. The people of
Afghanistan have the right to gather and hold unarmed demonstrations, in
accordance with the law, for attaining legitimate and peaceful purposes.

 Freedom and confidentiality of correspondence, as well as communications
of individuals, whether in the form of a letter or via telephone, telegraph, as
well as other means, should be secure from intrusion. The state is not allowed
to inspect personal correspondence and communications, unless authorized
by provisions of the law. Personal residences shall be immune from
trespassing. No one, including the state, should have the right to enter a
personal residence or search it without the owner’s permission or by order
of an authoritative court, except in situations and methods delineated by
law. In case of an evident crime, the responsible official can enter or search
a personal residence without prior court order. The aforementioned official,
can, after entrance or completion of search, obtain a court order within the
time limit set by law.

 Every Afghani citizen have the right to travel and settle in any part of the
country, except in areas forbidden by law. Every Afghan have the right to
travel outside Afghanistan and return, according to the provisions of the
law. The state will protect the rights of the citizens of Afghanistan outside
the country. Property shall be safe from violation. No one will be forbidden
from owning property and acquiring it, unless limited by the provisions of
law. No one’s property can be seized or removed without the order of the
law and decision of an authoritative court. Acquisition of private property
will be legally permitted only for the sake of public interests, and in exchange
for prior and just compensation. Search and disclosure of private property
will be carried out in accordance with provisions of the law. Foreign
individuals do not have the right to own immovable property in Afghanistan.
Lease of immovable property for the purpose of capital investment is
permitted in accordance with the provisions of the law. The sale of estates
to diplomatic missions of foreign countries as well as international
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organization’s to which Afghanistan is a member, is allowed in accordance
with the provisions of the law.

 Every Afghan pay taxes and duties to the state in accordance with the
provisions of the law. No taxes or duties can be levied without legal
representation. Tax rates and duties as well as the method of payment can
be determined, with due respect to social justice, by law. This provision
also applies to foreign individuals and organizations. Every kind of tax, duty
as well as paid incomes shall be deposited to a single state account.
Education is the right of all citizens of Afghanistan, which is offered up to the
B.A. level in the state educational institutes free of charge by the state.

 The constitution says that the state can adopt necessary measures to create
a healthy administration and realize reforms in the administrative system of
the country. The administration should perform its duties with complete
neutrality and in compliance with the provisions of the laws. The citizens of
Afghanistan have the right of access to information from state departments
in accordance with the provisions of the law. This right have no limit except
when harming rights of others as well as public security. The citizens of
Afghanistan will be recruited by the state on the basis of ability, without any
discrimination, according to the provisions of the law.

 The state will provide free preventative healthcare and treatment of diseases
as well as medical facilities to all citizens in accordance with the provisions
the law. Establishment and expansion of private medical services as well as
health centers will be encouraged and protected by the state in accordance
with the provisions of the law. The state is authorised to adopt necessary
measures to foster healthy physical education and development of the national
as well as local sports. The state is allowed to adopt necessary measures to
regulate medical services as well as financial aid to survivors of martyrs and
missing persons, and for reintegration of the disabled and handicapped and
their active participation in society, the in accordance with provisions of the
law.

 Observance of the provisions of the constitution, obedience of laws and
respect of public order and security shall be the duty of all citizens of
Afghanistan. Ignorance of the laws shall not be considered an excuse. The
state  guarantees the rights and liberties of foreign citizens in Afghanistan in
accordance with the law. These people are obliged to respect the laws of
the state of Afghanistan within the limits of the provisions of international
law.

 To monitor respect for human rights in Afghanistan as well as to foster and
protect it, the state shall establish the Independent Human Rights Commission
of Afghanistan. Every individual shall complain to this Commission about
the violation of personal human rights. The Commission can refer human
rights violations of individuals to legal authorities and assist them in defense
of their rights. Organization and method of operation of the Commission
can be regulated by law.
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No individual is allowed to manipulate the rights and liberties enshrined in
this Constitution and act against independence, territorial integrity, sovereignty as
well as national unity.

5.4.3 The President

The President shall be the head of state of the Islamic Republic of Afghanistan,
executing his authorities in the executive, legislative and judiciary fields in accordance
with the provisions of this Constitution. The President will have two Vice-Presidents,
first and second. In case of absence, resignation or death of the President, the first
Vice-President will act in accordance with the provisions of this Constitution. In
the absence of the first Vice-President, the second Vice-President will act in
accordance with the provisions of this Constitution.

The President can be elected by receiving more than fifty percent of votes
cast by voters through free, general, secret and direct voting. The presidential
term will expire on 1st of Jawza of the fifth year after elections. Elections for the
new President shall be held within thirty to sixty days prior to the end of the
presidential term. If in the first round none of the candidates gets more than fifty
percent of the votes, elections for the second round will be held within two weeks
from the date election results are proclaimed, and, in this round, only two candidates
who have received the highest number of votes in the first round can participate.
In case one of the presidential candidates dies during the first or second round of
voting or after elections, but prior to the declaration of results, re-election shall be
held according to provisions of the law.

The individual who becomes a presidential candidate shall have the following
qualifications:

1. Shall be a citizen of Afghanistan, Muslim, born of Afghan parents and
shall not be a citizen of another country;

2. Shall not be less than forty years old the day of candidacy;
3. Shall not have been convicted of crimes against humanity, a criminal

act or deprivation of civil rights by court.

No individual can be elected for more than two terms as President. The
provision of this article shall also apply to Vice-Presidents.

Duties and Authorities of the President

The President shall have the following authorities and duties:

1. Supervise the implementation of the Constitution;

2. Determine the fundamental lines of the policy of the country with the approval
of the National Assembly;

3. Being the Commander in Chief of the armed forces of Afghanistan;

4. Declare war and peace with the endorsement of the National Assembly;

5. Take necessary decisions to defend territorial integrity and preserve
independence;
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6. Dispatch armed forces units outside of Afghanistan with the endorsement of
the National Assembly;

7. Convene the Loya Jirga except in the situation prescribed in Article 69 of
this Constitution;

8. Proclaim as well as terminate the state of emergency with the endorsement
of the National Assembly;

9. Inaugurate the sessions of National Assembly and Loya Jirga.

10. Accept the resignations of vice-presidents of the Republic;

11. Appoint the Ministers, the Attorney General, the Head of the Central Bank,
the National Security Director as well as the Head of the Red Cross with
the endorsement of the House of People, and their dismissal and acceptance
of resignation;

12. Appoint the Justice of the Supreme Court as well as justices of the Supreme
Court with the endorsement of the House of People;

13. Appointing, retiring and accepting the resignation and dismissal of judges,
officers of the armed forces, police, national security as well as high ranking
officials according to the provisions of law;

14. Appoint heads of political representatives of Afghanistan to foreign states
as well as international organizations;

15. Accept credentials of foreign political representatives in Afghanistan;

16. Endorse laws as well as judicial decrees;

17. Issue credential letter for conclusion of international treaties in accordance
with the provisions of the law;

18. Reduce and pardon penalties in accordance with the provisions of the law;

19. Bestow medals, insignias as well as honorary titles in accordance with the
provisions of the law;

20. Establish commissions to improve the administration of the country in
accordance with the provisions of the law;

21. Perform other authorities and duties enshrined in this Constitution.

On important national, political, social as well as economic issues the
President can call for a referendum of the people of Afghanistan. The referendum
shall not be contrary to the provisions of this Constitution or require its amendment.

The President can take the supreme interests of the people of Afghanistan
into consideration to enforce the authorities enshrined in this Constitution. The
President cannot sell or bestow state properties without the provision of the law.
During the term of office, the Presidential position cannot be used for linguistic,
sectarian, tribal, and religious as well as party considerations.

In case of resignation, impeachment or death of the President, as well as an
incurable illness impeding performance of duty, the First Vice-President can assume
authorities and duties of the President. The President can personally tender
resignation to the National Assembly. Affirmation of an incurable illness can be
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verified by an authoritative medical team assigned by the Supreme Court. In such
cases, elections for the new President will be held within three months in accordance
with Article Sixty-One of the Constitution. However, the first Vice-President, in
acting as interim President, shall not perform the following duties:

(a) Amend the Constitution;
(b) Dismiss ministers;
(c) Call a referendum.

The Vice-Presidents can according to the provisions of this Constitution,
nominate themselves as presidential candidates. In the absence of the President,
the duties of the First Vice-President shall be determined by the President. In case
any of the Vice-Presidents resign or die, another person shall be appointed by the
President with the endorsement of the House of the People. In case of simultaneous
death of the President and the First Vice-President, the Second Vice-President,
the President of the House of Elders, the President of the House of Representatives
and the Foreign Minister shall succeed respectively and, in that order, and, according
to Article Sixty-Seven of this Constitution, shall assume the duties of the President.

The President will be responsible to the nation as well as the House of
People. Accusations of crimes against humanity, national treason as well as a crime
against the President will be demanded by one third of all members of the House
of People. If this demand is approved by two thirds of the House of People, the
House of People shall convene the Loya Jirga within one month. If the Loya Jirga,
by two-thirds majority, approves the accusation, the President shall be released
from duty and the issue shall be referred to a special court, which shall be comprised
of the President of the House of Elders, three members of the House of People,
and three members of the Supreme Court appointed by the Loya Jirga.

The salary and expenses of the President is regulated by law. The President,
after completion of his term of service, except when dismissed, is entitled to financial
benefits of the presidency for the rest of his life in accordance with the law.

5.4.4 Government

The Government comprises of Ministers who work under the chairmanship of the
President. The number of Ministers as well as their duties will be regulated by law.
The individual appointed as Minister should have the following qualifications:

1. Should have only the citizenship of Afghanistan; if the ministerial candidate
has the citizenship of another country as well, the House of People shall
have the right to approve or reject the nomination;

2. Should have higher education, work experience as well as a good reputation;

3. Should not be less than thirty five years of age;

4. Should not have been convicted of crimes against humanity, a criminal act
or deprivation of civil rights by a court.

The Ministers is appointed from amongst members of the National Assembly
or outside. If a member of the National Assembly is appointed as Minister, that
individual loses membership in the National Assembly and instead, another individual
will be appointed in accordance with the provisions of the law.
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Duties of the Government

The Government shall have the following duties:

1. Execute the provisions of this Constitution, other laws, as well as the final
decisions of the courts;

2. Preserve the independence, defend the territorial integrity and safeguard
the interests and prestige of Afghanistan in the international community;

3. Maintain public law and order and eliminate every kind of administrative
corruption;

4. Prepare the budget, regulate financial conditions of the state as well as
protect public wealth;

5. Devise and implement social, cultural, economic and technological
development programs;

6. Report to the National Assembly, at the end of the fiscal year, about the
tasks achieved as well as important programs for the new fiscal year;

7. Perform other duties that, in accordance with this Constitution and other
laws, fall within the Government responsibilities.

To implement the fundamental lines of the policy of the country and regulate
its duties, the government will devise as well as approve regulations, which should
not be contrary to the body or spirit of any law. The Ministers can perform their
duties as heads of administrative units within the framework of this Constitution as
well as other laws prescribe. The Ministers will be responsible to the President
and House of Representatives for their specified duties.

If a Minister is accused of crimes against humanity, national treason or other
crimes, the case, in accordance with Article 134 of the Constitution, shall be
submitted to a special court. During their tour of duty, the Ministers cannot use
their positions for linguistic, sectarian, tribal, religious or partisan purposes.

5.4.5 National Assembly

The National Assembly of the Islamic Republic of Afghanistan, as the highest
legislative organ, shall manifest the will of its people as well as represent the entire
nation. Every member of the Assembly, when voting, shall judge according to the
general interests as well as the supreme benefits of the people of Afghanistan. The
National Assembly consists of two houses: House of People and House of Elders.
No individual shall be a member of both houses at the same time.

Members of the House of People are elected by the people through free,
general, secret and direct balloting. The work period of the House of People shall
terminate, after the disclosure of the results of the elections, on the 1st of Saratan
of the fifth year and the new parliament shall commence work. The elections for
members of the House of People are conducted 30-60 days prior to the expiration
of the term of the House of People.

The number of the members of the House of People are proportionate to
the population of each constituency, not exceeding the maximum of two hundred
fifty individuals. Electoral constituencies as well as other related issues shall be
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determined by the elections law. The elections law should adopt measures to
attain, through the electorate system, general and fair representation for all the
people of the country, and proportionate to the population of every province, on
average, at least two females will be the elected members of the House of People
from each province.

Duties and Authorities of the National Assembly of Afghanistan

The National Assembly shall have the following duties:

a. Ratification, modification or abrogation of laws or legislative decrees;

b. Approval of social, cultural, economic as well as technological development
programs;

c. Approval of the state budget as well as permission to obtain or grant loans;

d. Creation, modification and or abrogation of administrative units;

e. Ratification of international treaties and agreements, or abrogation of
membership of Afghanistan in them;

f. Other authorities enshrined in this Constitution.

The House of People, on the proposal of twenty percent of all its members,
can make inquiries from each Minister. If the explanations given are not satisfactory,
the House of People is allowed to consider the issue of a no- confidence vote.
The no-confidence vote on a Minister will be explicit, direct, as well as based on
convincing reasons. The vote will be approved by the majority of all members of
the House of People. Any commission of both houses of the parliament can question
any Minister about special issues. The individual questioned will provide an oral
or written response. In case the President rejects what the National Assembly has
approved, the President should send it back, within fifteen days from the date it
was presented, to the House of People mentioning the reasons for rejection, and,
with expiration of the period or if the House of People re-approves it with two
thirds of all the votes, the draft shall be considered endorsed and enforceable.

The proposal for drafting laws is meant to be made by the Government or
members of the National Assembly or, in the domain of regulating the judiciary, by
the Supreme Court, through the Government. Proposals for drafting the budget
and financial affairs laws shall be made only by the Government. If the proposal
for drafting a law includes imposition of new taxes or reduction of state incomes,
it should be included in the work agenda of the National Assembly on condition
the compensation source shall also be forecasted in the text of the proposal.

Proposals for drafting laws is first submitted to the House of People by the
government. The House of People will consider the draft laws, including budgetary
and financial affairs as well as the proposal for obtaining or granting loans, and,
after debate, either approve or reject as a whole. The House of People will not
delay more than one month the draft proposal. The House of People, after approving
the proposed draft, will send it to the House of the Elders. The House of Elders
shall decide on it within fifteen days. In deciding about the proposed laws, the
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National Assembly shall give priority to treaties and development programs of the
state that, according to the proposal of the government, require urgent consideration.
If the proposal for drafting a law is made by ten members of either of the two
houses, it shall be, after approval of one fifth of the House where it was initiated,
included in the work agenda of that House.

The state budget and development program of the government is submitted,
through the House of Elders to the House of People along with its advisory views.
The decision of the House of People is implemented without presentation to the
House of Elders, after endorsement by the President. If for some reasons the
budget is not approved before the beginning of the new fiscal year, the budget of
the year before shall be applied pending the passage of the new budget. The
Government should present during the fourth quarter of the financial year the budget
for the next year, with the brief account of the current year budget, to the National
Assembly. The precise account of the previous year financial budget is presented
to the National Assembly during the next six months according to the provisions of
the law. The House of People cannot delay approval of the budget for more than
one month after receiving it and give permission to obtain or grant loans not included
in the budget, for more than fifteen days.

If the House of People during this period does not decide on obtaining or
granting loans, the proposal is considered to be approved.

If, during the sessions of the National Assembly, the annual budget, or
development program, or issues related to national security, territorial integrity
and independence of the country is under discussion, the sessions of the Assembly
will not end pending decision of the matter. If one House rejects decisions of the
other, a joint commission comprised of an equal number of members from each
House shall be formed to solve the difference. The decision of the commission,
after endorsement by the President, will be enforced. If the joint commission does
not solve the difference, the decision is considered to be in rejection. In such
situation, the House of People will pass it with two-thirds majority in its next session.
This decision, without submission to the House of Elders, will be promulgated
once endorsement by the President. No member of the National Assembly will be
legally prosecuted for reasons of voting or views expressed during performance
of duty. If a member of the National Assembly is accused of a crime, the responsible
official should inform the House of which the accused is a member, and the accused
will be legally prosecuted. In case of an evident crime, the responsible official
should legally pursue and arrest the accused without the permission of the House
of which the accused is a member.

In both cases, if the legal prosecution requires detention, the responsible
official should immediately inform the respective House and obtain its approval. If
the accusation takes place during an Assembly recess, the permission for arrest or
detention should be obtained from the administrative board of the respective House,
and the issue will be referred to the first session of the aforementioned House for
decision. The Ministers can participate in the sessions of either House of the National
Assembly. Either House of the National Assembly can demand the participation
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of the Ministers in its session. Both Houses of the National Assembly can convene
their sessions concurrently, but separately. Sessions of the two Houses will be
held jointly under the following circumstances:

1. When the legislative term or annual sessions are inaugurated by the
President;

2. When deemed necessary by the President.

The President of the House of People will preside over the joint sessions of
the National Assembly.

The sessions of the National Assembly will remain open unless the President
of the Assembly or at least ten members of the National Assembly request their
secrecy and the Assembly grants their request. No one can enter the National
Assembly building by force. The quorum for voting of each House of the National
Assembly will complete with the majority presence of members and decisions
shall be taken with the majority of votes of members present, unless this Constitution
states otherwise.

The National Assembly holds two regular sessions annually. The term of
both regular sessions is nine months every year, and when needed, the Assembly
can extend its term. Extraordinary sessions of the Assembly during recess will be
convened by Presidential order. In cases of death, resignation, and dismissal of a
member of the National Assembly or disability or handicap, which impedes
permanent performance of duty, the placement of the new representative for the
remaining period of the legislative term will be in accordance with provisions of the
law. Matters related to the presence and absence of members of the National
Assembly will be regulated by the Internal Duties Statute. Proposals for amending
elections law is not included in the work agenda of the National Assembly during
the last year of the legislative term.

Check Your Progress

7. What is the type of government in Afghanistan?

8. Name the central bank of Afghanistan.

9. What is the official language of Afghanistan?

5.5 ANSWERS TO ‘CHECK YOUR PROGRESS’
QUESTIONS

1. The Constitution of Nepal came into effect on Sept 20, 2015, replacing the
Interim Constitution of 2007. It is divided into 35 parts, 308 Articles and 9
Schedules.

2. The fundamental rights and duties of the country state that every person has
the right to live with dignity and no law is made providing the capital
punishment to anyone.
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3. The Constitution of Nepal defines Nepal as a federal democratic republic
organized around three levels of government – federal, state, and local.

4. The form of Government in Bhutan is that of a Democratic Constitutional
Monarchy.

5. Dzongkha is the national language of Bhutan and Buddhism is the official
religion of Bhutan.

6. The National Council consists of twenty-five members comprising: one
member elected by the voters in each of the twenty Dzongkhags; and five
eminent persons nominated by the Druk Gyalpo.

7. The type of government in Afghanistan is Islamic Republic. It is an
independent, unitary and indivisible state.

8. Da Afghanistan Bank shall be independent and the central bank of the state.

9. Pashto and Dari are the official languages of the state and the other current
languages in the country include Pashto, Dari, Uzbeki, Turkmani, Baluchi,
Pachaie, Nuristani, Pamiri.

5.6 SUMMARY

 The Constitution of Nepal came into effect on 20 Sept, 2015, replacing the
Interim Constitution of 2007. It is divided into 35 parts, 308 Articles and 9
Schedules.

 The national interest of Nepal lies in safeguarding of the freedom, sovereignty,
territorial integrity, nationality, independence and dignity of Nepal, the rights
of the Nepalese people, border security, economic wellbeing and prosperity
is the basic elements of the national interest of Nepal.

 The fundamental rights and duties of the country maintain that every person
has the right to live with dignity and no law is made providing the capital
punishment to anyone.

 The main structure of the Federal Democratic Republic of Nepal has three
levels, namely the Federation, the State and the Local level. The Federation,
State and Local levels shall exercise the power of State of Nepal pursuant
to this Constitution and law.

 The President is the head of state of Nepal. He or she shall perform his or
her functions in accordance with this Constitution and the Federal law. The
President will promote the national unity of Nepal. The main duty of the
President is to abide by and protect this Constitution.

 The President can exercise his powers and perform such duties as conferred
to him or her pursuant to this Constitution or a Federal law.

 The functions to be performed by the President shall be performed by the
Vice-president during the absence of the President. If a person who holds a
political office to be filled by way of election, nomination or appointment is
appointed as the Vice-president, his or her such office shall ipso facto be
vacant.
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 Bhutan is a Sovereign Kingdom and the Sovereign power belongs to the
people of Bhutan. The form of Government in Bhutan is that of a Democratic
Constitutional Monarchy. The international territorial boundary of Bhutan is
inviolable and any alteration of areas and boundaries thereof can be done
only with the consent of not less than three-fourths of the total number of
members of Parliament.

 Dzongkha is the National Language of Bhutan. The Constitution of the State
is the supreme law of the state.

 His Majesty the Druk Gyalpo is the Head of State and the symbol of unity
of the Kingdom and of the people of Bhutan.

 There is a Privy Council, which shall consist of two members appointed by
the Druk Gyalpo, one member nominated by the Lhengye Zhungtshog and
one member nominated by the National Council.

 The State endeavours to preserve, protect and promote the cultural heritage
of the country, including monuments, places and objects of artistic or historic
interest, Dzongs, Lhakhangs, Goendeys, Ten-sum, Nyes, language, literature,
music, visual arts and religion to enrich society and the cultural life of the
citizens.

 Every Bhutanese is a trustee of the Kingdom’s natural resources and
environment for the benefit of the present and future generations and it is
the fundamental duty of every citizen to contribute to the protection of the
natural environment, conservation of the rich biodiversity of Bhutan and
prevention of all forms of ecological degradation including noise, visual and
physical pollution through the adoption and support of environment friendly
practices and policies.

 The grant of citizenship by naturalization shall take effect by a Royal Kasho
of the Druk Gyalpo. If any citizen of Bhutan acquires the citizenship of a
foreign State, his or her citizenship of Bhutan shall be terminated.

 All persons shall have the right to life, liberty and security of person and
shall not be deprive d of such rights except in accordance with the due
process of law. A Bhutanese citizen shall have the right to freedom of speech,
opinion and expression. A Bhutanese citizen shall have the right to information.
A Bhutanese citizen have the right to freedom of thought, conscience and
religion.

 There is a Parliament for Bhutan in which all legislative powers under this
Constitution are vested and which consist of the Druk Gyalpo, the National
Council and the National Assembly.

 The National Council consists of twenty-five members comprising: one
member elected by the voters in each of the twenty Dzongkhags; and five
eminent persons nominated by the Druk Gyalpo.

 The National Assembly have a maximum of fifty-five members, elected
from each Dzongkhag in proportion to its population, provided that no
Dzongkhag shall have less than two members or more than seven members,
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for which purpose Parliament shall, by law, provide for each Dzongkhag to
be divided into constituencies through appropriate delimitation, and for the
voters in each constituency directly electing one member to the National
Assembly.

 The Supreme Court of Bhutan, comprises of the Chief Justice and four
Drangpons, is the highest appellate authority to entertain appeals against
the judgments, orders, or decisions of the High Court in all matters and shall
have the power to review its judgments and orders.

 The present Constitution of the Islamic Republic of Afghanistan was agreed
upon by more than 500 delegates representing Afghan men and women
from across the country at the Constitutional Loya Jirga (December 13,
2003 - January 4, 2004). The Constitution was formally ratified by President
Hamid Karzai at a ceremony in Kabul on January 26, 2004.

 The nation of Afghanistan is comprised of Pashtun, Tajik, Hazara, Uzbek,
Turkman, Baluch, Pachaie, Nuristani, Aymaq, Arab, Qirghiz, Qizilbash, Gujur,
Brahwui and other tribes. The word Afghan applies to every citizen of
Afghanistan. No individual of the nation of Afghanistan shall be deprived of
citizenship.

 From amongst Pashto, Dari, Uzbeki, Turkmani, Baluchi, Pachaie, Nuristani,
Pamiri and other current languages in the country, Pashto and Dari shall be
the official languages of the state. In areas where the majority of the people
speak in any one of Uzbeki, Turkmani, Pachaie, Nuristani, Baluchi or Pamiri
languages, any of the aforementioned language, in addition to Pashto and
Dari, shall be the third official language, the usage of which shall be regulated
by law.

 Any kind of discrimination and distinction between citizens of Afghanistan
shall be forbidden. The citizens of Afghanistan, man and woman, have equal
rights and duties before the law. Life is the gift of God as well as the natural
right of human beings.

 The President is the head of state of the Islamic Republic of Afghanistan,
executing his authorities in the executive, legislative and judiciary fields in
accordance with the provisions of this Constitution. The President will have
two Vice-Presidents, first and second. In case of absence, resignation or
death of the President, the first Vice-President will act in accordance with
the provisions of this Constitution. In the absence of the first Vice-President,
the second Vice-President will act in accordance with the provisions of this
Constitution.

 The National Assembly of the Islamic Republic of Afghanistan, as the highest
legislative organ, shall manifest the will of its people as well as represent the
entire nation. Every member of the Assembly, when voting, shall judge
according to the general interests as well as the supreme benefits of the
people of Afghanistan. The National Assembly consists of two houses: House
of People and House of Elders. No individual shall be a member of both
houses at the same time.
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5.7 KEY TERMS

 Federal democratic republic: It is a system of government where people
have the right to vote for electing lawmakers and the Central government
and the smaller governments work together.

 Democratic constitutional monarchy: It is a system of government in
which the monarch is the constitutional head of the state as the president but
the executive powers are with the cabinet of the elected government.

 Druk Gyalpo: Literally meaning, ‘thunder dragon kings’, it is the title given
to the Bhutanese leaders.

 Dzongkhag: It is the term used for districts in the Dzongkha or Bhutanese
language.

 Gross national happiness: Coined by the 4th Bhutanese King in 1972, it
is a concept which implies that sustainable development should take a holistic
approach towards notions of progress and give equal importance to non-
economic aspects of wellbeing.

5.8 SELF-ASSESSMENT QUESTIONS AND
EXERCISES

Short-Answer Questions

1. What do you mean by preamble?

2. Write a brief note on structure of the Federal Democratic Republic of Nepal.

3. What form of government is Bhutan?

4. Write a short note on fundamental duties mentioned in the Constitution of
Bhutan.

5. What is the Parliament of Bhutan called?

6. List the various tribes living in Afghanistan.

7. What are the functions of the central bank of Afghanistan?

8. Prepare a short note on the duties and authorities of the President of
Afghanistan.

Long-Answer Questions

1. Discuss the fundamental rights provided by the Constitution of Nepal.

2. Analyse the importance of federalism in Nepal.

3. Discuss the principles of state policy in Bhutanese Constitution.

4. Describe the role of national assembly and judiciary in the politics of Bhutan.

5. What is the government structure of Afghanistan?

6. Discuss the duties and authorities of National Assembly of the Islamic
Republic of Afghanistan.
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